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QUESTIONS PRESENTED 

That, in the opinion of appellee, the questions are: 

1. Whether an appellate court as a matter of law will 
review and set aside findings of fact on an issue of men¬ 
tal cruelty causing physical impairment in a divorce case 
where the finding that cruelty has not been established is 
based upon substantial evidence before the trial court. 

2. Whether an appellate court as a matter of law will 
review and set aside findings of fact on an issue of deser¬ 
tion in a divorce suit where the finding that there was a 
desertion is based upon substantial evidence before the 
trial court. 

3. Whether a lump sum award to a guilty wife, in lieu 
of periodic alimony is within the power of the District 
Court under the law of the District of Columbia. 

4. Whether an award of $2500 counsel fees to the wife 
herein was an abuse of judicial discretion. 
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Anna T. Keleheb, Appellant, 
v. 

John B. Keleheb, Appellee. 


. Appeal from the United States District Court 
for the District of Columbia 

BRIEF FOR APPELLEE 


STATEMENT OF CASE 

On January 14, 1949 in a previous action (Civil Action 
1296-47) for limited divorce by the wife against the hus¬ 
band on the charge of cruelty and adultery, the District 
Court dismissed the complaint and made findings (Hus¬ 
band’s Appendix 26-28) that the allegations of cruelty 
and adultery had not been sustained, and further findings 
as follows: 

“Said parties lived together until about January 
25, 1946 when, upon the promise of the plaintiff that 
she would join him within a few days for a vacation 
in Miami, Florida, the defendant went to Miami upon 
said assurance and shortly after he left Washington 
the plaintiff removed from safety deposit box*s in 
the joint names of both parties, in the District of 
Columbia, all of the money therein which she testified 
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was between $30,000 and $32,000, approximately $15,- 
000 in one box and approximately $17,000 in the other. 
The defendant testified that the amount of money 
withdrawn from said boxes totalled $80,000 consist¬ 
ing of $60,000 in one box and $20,000 in the other, 
and the Court finds that said money belonged to the 
defendant and that the actual amount removed was 
considerably in excess of the amount admitted by 
plaintiff and was at least twice the amount so ad¬ 
mitted by her, and that her endeavor to prove that 
such funds have been completely expended or lost 
by her is not acceptable to the Court. 

That upon defendant’s return from Florida he was 
informed by plaintiff that she had changed the door 
locks on their apartment and that he need not come 
home. Later the defendant discovered that the plain¬ 
tiff had removed the funds from the safety deposit 
boxes. The defendant made efforts for a reconcilia¬ 
tion, conditioned on plaintiff’s accounting for the 
funds she had extracted from the safety deposit 
boxes, but plaintiff refused to account for said funds, 
or even admit taking them, and the defendant ac¬ 
cordingly discontinued living with her. From these 
facts, the Court finds that plaintiff was more inter¬ 
ested in retaining the money she had taken than in 
affecting a reconciliation with the defendant and that, 
as a result of her aforesaid conduct, the plaintiff and 
defendant separated on or about March 1, 1946, since 
which time said parties have not resided together.” 

These findings were announced by the trial court Janu¬ 
ary 14, 1949 at the conclusion of a long trial, but were 
not formally signed until February 10, 1949. No appeal 
was perfected by the wife from the judgment of the Court 
in that case and the findings are conceded by the wife to 
be res judicata in the present case. 

Nevertheless, on the day following the announcement 
of the dismissal of that complaint, the wife filed the 
present suit for limited divorce on the same grounds of 
cruelty and adultery, naming the same co-respondent, and 



several days later, on January 17, 1949, the husband filed 
suit for absolute divorce on the ground of desertion (the 
two year period of separation having expired). These 
two cases were consolidated and tried together, resulting 
in the judgments from which the present appeals have 
been taken. 

At the conclusion of these consolidated trials, in a writ¬ 
ten opinion dated March 3, 1950, (Husband’s Appendix 
29-39) the trial court, upon a review of the evidence, 
held that the wife had failed to establish her charge of 
cruelty and dismissed her complaint, and held that the 
husband had established his charge of desertion and 
granted the husband an absolute divorce for desertion. 
The findings and conclusions are found on pages 8-9 and 
16-18 of the Husband’s Appendix heretofore filed herein. 

The present suit of the wife for a limited divorce for 
cruelty and adultery is based on alleged acts covering, 
“only the period from March 26, 1947 to January 14, 
1949,” while the previous case (the first divorce suit, 
Civil Action No. 1296-47) “covered the entire period of 
the married life of plaintiff and defendant down to March 
26, 1947”. (Husband’s Appendix 32). In other words, 
the cruelty presently alleged by the wife was based on 
the husband 7 s alleged conduct since March 26,1947 , which 
period commenced a year and 25 days after tb?y had 
finally separated, on or about, March 1 , 1946. 

STATEMENT OF POINTS RELIED ON 

1. The findings and conclusions of the trial court as 
to cruelty and desertion were based on substantial evi¬ 
dence and should not be disturbed by appellate re^dew in 
accord with firmly established decisions of this Court. 

2. The trial court had no jurisdiction to make a lump 
sum award to the guiltv wife in lieu of alimonv. i 
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3. The award of $2500 counsel fees to the wife was 
excessive and an abuse of judicial discretion under the 
circumstances of this case. 

SUMMARY OF ARGUMENT 

1. The trial court upon conflicting testimony contain¬ 
ing substantial evidence that the husband w T as not guilty 
of cruelty impairing the wife’s health as alleged by her, 
saw and heard the witnesses, weighed their credibility 
and found upon substantial corroborated evidence that the 
charge of cruelty had not been established, and that the 
wife’s conduct was a systematic harassment of the hus¬ 
band. 

2. Upon substantial evidence that the wife planned 
and executed a desertion of her husband by appropriat¬ 
ing his funds, changing the locks on their apartment, or¬ 
dering him not to return and finally unjustifiably refusing 
to account for said funds or even admit taking them and 
refusing to effect a reconciliation, the trial court found 
as a matter of fact that the wife was guilty of desertion, 
and this finding of fact should not be disturbed. 

3. The lump sum award of $60,000 to the wife in lieu 
of alimony was beyond the court’s jurisdiction, and that 
portion of the judgment of divorce should be reversed 
and remanded with directions either to make no award 
of alimony to the guilty -wife or, if the court shall deem 
it just and proper, to continue the award of $100 per 
w r eek as originally decreed. 

4. The award of $2500 counsel fees to the guilty wife 
was, under the particular circumstances of this litigation, 
unwarranted and an abuse of discretion. 
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ARGUMENT 
As to Cruelty 

The wife on this appeal concedes that the findings 
against the wife in the first divorce suit (Civil Action 
No. 1296-47) are res judicata (her brief page 5}. She 
concedes that the trial judge in the present case in gaug¬ 
ing what constituted cruelty, “predicated his standard 
on a correct statement of the law”. (Her brief page 8). 
She further concedes that, “association by one spouse, 
falling short of adultery, will not per se constitute jcruelty 
under the law existing in the District of Columbia”, and 
concedes, “that association by one spouse, falling short 
of adultery, in the absence of a showing of physical harm, 
will not constitute cruelty under the law existing in the 
District of Columbia,” (Her brief—page 9). 

Her contention is that because she introduced testimony 
both as to alleged cruelty and alleged impairment of 
health, that the trial court erred in not granting her a 
divorce as a matter of law. She disregards, however, the 
fact that the trial court considered and evaluated all of 
the evidence introduced by her both as to cruelty and 
health impairment and then, upon a consideration of all 
of the evidence introduced on behalf of both parties, de¬ 
cided both as a matter of fact and as a matter of law 
that she had failed to establish the allegations of her 
complaint of cruelty. In so doing, the Court found the 
testimony introduced on behalf of the husband more sub¬ 
stantial and more credible than the impeached and con¬ 
tradictory testimony offered by the wife. The trial court 
further found as a matter of fact that there was no 
causal connection between the alleged physical impair¬ 
ment of the wife and the acts of the husband, since the 
court found as a matter of fact that the husband was not 
guilty of the acts of cruelty alleged to have occurred 
between March 26, 1947 and January 14, 1949, a period 
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commencing more than a year after their final separation 
on or about March 1,1946. 

The written opinion of the trial court (Husband’s 
Appendix page 33) contains the following: 

“The Court has considered the testimony of the 
Plaintiff, her niece and the medical witnesses as to 
plaintiff’s physical condition, her nervousness, in¬ 
ability to sleep and eat normally, and loss of -weight, 
and the testimony of one doctor who treated plaintiff 
in January of this year to the effect that in the proc¬ 
ess of his examination of plaintiff he found her 
anaemic and that an x-ray of her chest showed a 
definite infiltration of the left upper lobe of the lung 
-which the witness stated to his mind is due to tuber¬ 
culosis. The Court has also considered the testimony 
of the doctors that marital separation and litigation, 
harrassment, threats and annoyances by a husband 
could and would produce a state of mind that could 
result in bodily injury. This evidence is insufficient 
to entitle plaintiff to prevail in this action in view 
of the Court’s finding that the plaintiff has failed to 
establish the charges of cruelty on the part of the 
defendant which are alleged and relied upon by 
plaintiff in her complaint”. 

The findings of fact made by the trial court, (Hus¬ 
band’s Appendix—page 8) amply supported by the evi¬ 
dence contained the following: 

“3. Plaintiff’s allegation of adultery against the de¬ 
fendant, John B. Keleher, with one Dorothy Blake, 
and plaintiff’s allegation of cruelty on the basis of a 
claim of adultery with one Dorothy Blake between 
March 26, 1947, and January 15, 1949, is not estab¬ 
lished by the evidence. 

4. Plaintiff’s allegation that the defendant has been 
guilty of cruelty to the plaintiff in openly and notor¬ 
iously consorting with Dorothy Blake and in travel¬ 
ing with her to various parts of the country is not 
established by the evidence. 

5. Plaintiff’s allegation that defendant was guilty 
of a course of cruelty toward plaintiff through the 
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use of Dorothy Blake to further defendant’s alleged 
gambling activities in the District of Columpia, in 
the State of Maryland and elsewhere is not j estab¬ 
lished by the evidence. 

6. Plaintiff’s claim that defendant was guilty of 
cruelty by harassment, threats, taunts, the singing 
of songs and other alleged misconduct of defendant 
or of one Dorothy Blake in connection with defendant 
is not established by the evidence. 

7. The evidence fails to sustain plaintiff’s charges 
that defendant was guilty of cruelty or adultery.” 

This Court has stated, “time and again”, that a trial 
court’s findings of fact has a weight similar to that of 
the verdict of the jury, and will not be disturbed on ap¬ 
peal unless a mistake of judgment is so apparent as to 
demand a reversal. 

Stewart v. Stewart, advance opinion No. 10355, U. 

S. App. D. C. 

Frazier v. Frazier, 61 App. D. C. 279 
Bacon v. Bacon, 83 U. S. App. D. C. 313 
Shellman v. Shellman, 68 App. D. C. 197 
Blundon v. Blundon, 56 App. D. C. 313 
Dickinson v. Dickinson, 56 App. D. C. 48 
Burroughs v. Burroughs, 55 App. D. C. 269 
Cole v. Cole, 52 App. D. C. 302 

As to Desertion 

The question of the wife’s desertion under all of the 
circumstances of the case was again a question of fact 
for the trial court’s determination upon a consideration 
of all of the evidence, and the Court made an independent 
finding of fact, amply supported by the great weight of 
the evidence. The authorities quoted supra on the effect 
of the trial court’s findings of fact as to cruelty applies 
with equal force to the question of fact as to the de¬ 
sertion. 

However, an attempt is made in the wife’s brief (page 
16) to infer “that subsequent to the wife’s unjustified 
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conduct (unjustified, but not amounting to desertion) the 
husband returned to his home and cohabitated with his 
wife for four days in an effort to effect a reconciliation.” 
In the first place, there was no cohabitation, according to 
the husband’s testimony, which the Court believed, an,d 
there was no cohabitation according to the wife’s testi¬ 
mony at the first trial, although on this trial she flatly 
contradicted her former sworn testimony and testified 
there was cohabitation. 

Reference is made to her sworn testimony on the first 
trial, before Judge Tamm on January 4, 1949, when in 
reply to questions by her own attorney, she testified as 
follows: 

“Q. Did Mr. Keleher ever come back to you? Did 
he ever come back to your apartment? 

A. Yes, Sir. 

Q. I mean, did he ever live with you after that? 

A. He came back and tried to condone evidence 
for two days. 

Q. What do you mean by that? 

A. Well, tried to condone the evidence which I had 
gained in Florida. 

Q. I mean, what did you say? Tell us what he 
did. You say be tried to condone evidence. What 
do you mean bv that, Mrs. Keleher? 

A. Well, he tried to come back and be a husband 
with me. 

Q. Did you have relations with him? 

A. No, sir. 

Q. And did he ever live with you again? 

A. No, sir. He walked out on me then.” 

When confronted with that previous testimony on the 
trial of the present case, she testified in Volume II on 
page 1361 and 1362 of the record herein as follows: 

“Q. I’ll ask you the direct question: Didn’t you 
swear before Judge Tamm with respect to that inci¬ 
dent that you had no marital relations with your 
husband then or since, and that he walked out on 
you? 

A. I wouldn’t remember, Mr. Newmver. 
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Q. Would you deny that you did so testify? 

A. I wouldn’t remember. 

Q. You wouldn’t remember whether or not you 
had relations with him as you have testified that you 
did this morning? 

A. I wouldn’t remember, Mr. Newmyer. 

Q. You mean you don’t remember whether 3 r ou 
told Judge Tamm the truth or not? 

A. No, Sir. 

MR. LAUGHLIN: I object to that question, Your 
Honor. 

THE COURT: Just ask the question as to whether 
she recalls if she testified that wav. 

BY MR. NEWMYER: 


Q. Will you deny that you sw’ore before Judge 
Tamm that on the occasion of those days that he 
stayed in there with you in March of ’4*6 that you 
had no marital relations with him then or since? 

A. I wouldn’t remember, Mr. Newmyer. 

Q. Will you deny that? 

A. I am sorrv, I haven’t got any recollection of 
it.” 

All of this occurred prior to the desertion date of, “to 
wit, March 1, 1946.” 


In view of the findings of the trial court base 


upon 


substantial testimony, it is apparent that the authorities 
cited in the wife’s brief have no pertinent application 
to this case. 

The record is replete with substantial evident that 
after the wife appropriated the $80,000 from th^ safe 
deposit boxes, she followed her husband to Florid^ with 
detectives, unbeknown to him, in an effort to obtailn evi¬ 
dence for divorce. This, she failed to do, as deteijmined 
by the res judicata judgment in the trial of her firsjt suit, 
Civil Action 1296-46. Upon her husband’s retu|rn to 
Washington from Florida, she met him at Union Station, 
told him she had changed the locks on their apartment 
and for him not to come home, and then she went to New 
York, where she lived for many months except for a 
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period of three or four days in the latter part of Feb¬ 
ruary or early March, 1946, when she returned to Wash¬ 
ington at the pleading of her husband who was seeking 
a reconciliation. This was the time when they remained 
in the apartment together for three or four days while 
the husband was endeavoring to persuade her not to 
break up the home and to return his funds to the safe 
deposit boxes, which she refused to do; and finally on the 
4th day she told him not to return for dinner and when 
he did return that evening after dinner, bringing with 
him an oyster stew for her, she threw it in the sink and 
ordered him out of the house. They have never lived 
together since that time, which was on or about March 1, 
1946 as found by the trial court. She then returned to 
New York, where she lived for many months more and 
she did not file her first suit for divorce until March 26, 
1947, more than a year after her desertion. 

Thereafter up to the present time, she has continued 
in a course of systematic and vicious harassment of her 
husband, all of which evidence was before the trial court 
in this case. Some of these incidents are as follows: 

After taking the money from the safe deposit boxes, 
on her visit to New York where she deposited the funds 
in her own safe deposit boxes, she purchased several ex¬ 
pensive fur coats and charged them to her husband, which 
required him to pay the merchants approximately $10,000 
additionally. (Record, Volume 10, page 1136.) 

Within two days after the decision dismissing her first 
divorce case which was January 14, 1949, she telephoned 
the police on January 16, 1949 at 11:45 p. m. and sent 
them to Mrs. Blake’s apartment on the pretense that she 
was a Congressman’s wife who lived in the same apart¬ 
ment house and that a riot and disorder was in progress 
at the time in Mrs. Blake’s apartment. The police testi¬ 
fied that they found Mrs. Blake alone in her apartment, 
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no signs of disorder and the policeman who received the 
call identified the voice of Mrs. Keleher as the same voice 
that had called the police. (Record, Volume 10, page 
1161). 

Between March 1, 1947 and January 1949, on numerous 
occasions she called the police vice squad to report gam¬ 
bling going on in Mrs. Blake’s apartment, whibh com¬ 
plaints the police immediately investigated and found to 
be untrue. (Record Volume 7, Page 728). 

In April 1947, a month after she had filed her original 
suit for divorce, she went to her husband’s garage and 
seized his automobile, the title to which she had never 
transferred to his name although it had been continuously 
in his possession, and she required him to pay her an 
additional $4200 in cash at that time in order to regain 
possession of his automobile. 

In June 1948, she filed eight suits in the Municipal 
Court against her husband in an effort to make him pay 
bills which she had incurred subsequent to their separa¬ 
tion, all of which cases were finally dismissed o:i hear¬ 
ing, as recorded in Keleher v. Keleher, 77 Washington 
Law Reporter, 318. (Municipal Court of Appeals, D. C.). 

In January 1949, on the eve of the first trial, she tele¬ 
phoned her husband’s 71 year old sister between 2 30 and 
3:00 a. m. making profane threats against her husband 
and his family, which abusive phone calls at early morn¬ 
ing hours she repeated on numerous occasions including 
Thanksgiving and Christmas. (Record, Volume 7, page 
646). 

On March 3, 1948, she telephoned Mrs. Blake’s json in 
Philadelphia late at night using a fictitious name, tuaking 
obscene accusations against his mother. These calls were 
corroborated by the Telephone Company records of long 
distance calls made from Mrs. Keleher’s apartment on 
this date. (Record, Volume 5, Page 420). 
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On April 9, 1948, the wife filed suit for alienation of 
affections against Mrs. Blake, which suit is now pending 
trial in the District Court, awaiting the outcome of this 
appeal. 

Telephone Company records further corroborated fre¬ 
quent telephone calls from her apartment to various hotels 
in Atlantic City, New York and Florida since the begin¬ 
ning of this litigation to its conclusion in the trial court. 
(Record Volume 5, Pages 416, 423). 

She denied substantially all of this, but to the same 
extent that two other trial judges at these divorce hear¬ 
ings found that her testimony, “is not acceptable to the 
Court”. (Letts J., Husband’s appendix 25, Tamm J., 
Husband’s Appendix 27), this trial court found her de¬ 
nials unworthy of belief, in view’ of her impeachment and 
the corroboration by other disinterested witnesses dis¬ 
proving her allegations. 

It would serve no useful purpose to continue the narra¬ 
tion of her malicious and unscrupulous conduct. Even 
the records of this Court bear such evidence. (No. Misc. 
199). Suffice it to state that the trial court in its written 
opinion in this case made the following comment, which 
it adopted from the pronouncement of the trial judge in 
the first case: 

“In reaching its findings, the Court emphasizes to 
the counsel for plaintiff and defendant, that it bases 
its ruling solely upon the grounds of the relevant and 
the competent testimony which has been adduced. 
The Court points out that the record contains a cer¬ 
tain amount of hearsay, a certain amount of informa¬ 
tion offered upon the statement that it would be sub¬ 
sequently tied into the case at issue, and the Court 
rejects from its findings that evidence which is not 
competent, which is not relevant to the two basic is¬ 
sues which are before the Court at this time. 

The Court, of course, does not accept the plead¬ 
ings of counsel at this state of the case in summariz- 
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ing the testimony, but must confine its rulings and 
its findings solely to the testimony adduced by the 
witnesses on the witness stand.’’ 

As to Lump Sum Award in Lieu of Alimony 

The argument and citations on this phase of the [case is 
contained in the brief heretofore filed on behalf of John 
B. Keleher as appellant in Case No. 10,648 consolidated 
for hearing with these cases. 

Since the filing of that brief, this Court has decided 
the question favorably to our contention, in the c|ase of 
Wheeler v. Wheeler, No. 10,472 decided February la, 1951, 
holding that in the District of Columbia, “absent some 
right or element of ownership, legal or equitable, on the 
part of the wife, in property of the husband, it is error 
for the court to order the transfer of that property to 
her. We agree with the great weight of authority that 
such power is not included in an authorization to grant 
alimony.” 

Further argument on the question presented therefore 
is deemed unnecessary. 

As to Award of Counsel Fees 

The trial court allowed the wife counsel fees of $2500. 
The very day before this suit was filed, the trial court 
had, after a long trial, announced that it would dismiss 
her previous action for divorce upon the merits, in which 
proceeding the court allowed same counsel $1500 counsel 
fees for the wife, which amount the husband paid. 


The filing of the present suit, for similar relief on the 
day following the court’s decision in the original case, 
was an unjustified abuse of the process of the Court. 
The only distinction in that suit from the original, suit, 
which had covered the entire period of their married life 
“down to March 26, 1947,” was that this baseless suit 
charged alleged cruelty for “the period from March 26, 
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1947 to January 14, 1949’ ’—a period beginning more than 
a year after they had ceased living together. If legal 
harassment is to be effectively ended, baseless litigation 
at the expense of the husband victim must be discouraged 
on the part of the guilty wife; and under such circum¬ 
stances the amount of the award is grossly excessive, if 

indeed anv award is warranted. 

* 

CONCLUSION 

It is respectfully submitted that the judgment of the 
trial court in dismissing the wife’s complaint for a lim¬ 
ited divorce and in granting the husband an absolute 
divorce for desertion should be affirmed and that such 
part of the judgment of divorce as awarded the guilty 
wife a lump sum payment of $60,000 and counsel fees 
should be reversed. 

Respectfully submitted, 

Alvin L. Newmyeb 
Alvin L. Newmyeb, Jb. 

100115th St., N. W. 

Washington 5, D. C. 

Attorneys for Appellee 

Of Comsel: 

Newmyeb & Bbess 
1001 15th St., N. W. 

Washington, D. C. 
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QUESTIONS PRESENTED. 

1. Whether the District Court has power, under the local 
divorce and alimony statutes, to award a lump sum as per¬ 
manent alimony in lieu of continuing or periodic payments. 

2. Whether, assuming the existence of such power, the 
award in this case to the guilty wife “of an amount in ex¬ 
cess of thirty-five per cent of the total value of the hus¬ 
band’s property” was an abuse of discretion. 
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this appeal from that part of the judgment of divorce 
awarding the guilty wife “as permanent alimony the [addi¬ 
tional] lump sum of $60,000 in lieu of and in release of all 
her claims and rights against the said plaintiff and his 
estate” (App. 19). 

Here the husband challenges the power of the trial court 
to have made a lump sum award, and, assuming, arguendo , 
the existence of such power, the propriety of the particular 
sum awarded under the circumstances evidenced in the 
record. 

Litigation was initiated when, on March 26, 1947, the 
wife filed Civil Action No. 1296-47 seeking a limited divorce 
on grounds of cruelty and adultery (App. 20-22). The wife’s 
motion for alimony, pendente lite, was denied on June 24, 

1948, by Judge Letts after testimony was taken in open 
court as reflected by appropriate findings of fact (App. 25- 
26). The final hearing on the merits in January, 1949, be¬ 
fore Judge Tamm resulted in dismissal of the complaint 
upon findings that the charges of cruelty and adultery had 
not been proved (App. 26-29). However, the husband was 
directed to pay the wife separate maintenance of $100 per 
week “inasmuch as she remained his wife” (App. 27). 

The day following Judge Tamm’s oral decision in No. 
1296-47, the wife was back in court filing a new suit, Civil 
Action No. 197-49, again seeking a limited divorce and on 
the same grounds as before (App. 30, 2-6). On January 17, 

1949, the two year statutory period having elapsed since the 
wife’s desertion, the husband filed Civil Action No. 204-49 
praying for an absolute divorce (App. 10-11). These latter 
two cases were consolidated and tried together, resulting 
in judgments dismissing No. 197-49, the wife’s second suit 
for a limited divorce, because of failure of proof (App. 8- 
9), and granting the husband the absolute divorce for de¬ 
sertion sought in No. 204-49 (App. 16-20). See opinion be¬ 
low at App. 29-39. From a portion of that judgment award¬ 
ing the wife a lump sum in lieu of alimony, this appeal has 
been taken by the husband. 


The facts pertinent to the second question here raised— 
that as to abuse of discretion in the amount of that award— 
will be set out in Part II of the Argument, infra. 

STATEMENT OF POINTS RELIED ON. 

1. The District Court has no power under the District 
Code to make a lump sum award of alimony. 

2. Even if, arguendo, the District Court has such power, 
the award in this case was so excessive and inequitable as 
to constitute an abuse of judicial discretion. 

SUMMARY OF ARGUMENT. 

I. 

A. The District Court has no power to make a lump sum 
award as alimony. The ecclesiastical concept of alimony 
carried over in local legislation is that of a continuing ob¬ 
ligation of the husband to the wife accruing with the pas¬ 
sage of time. 

B. The power to award alimony upon an absolute divorce 
is purely statutory, and our statutes do not authorize a 
lump sum award. As a matter of fact, since the provisions 
of our divorce code with relation to division of propertjy in¬ 
terests give the court authority only with respect to jointly 
owned property, it is clear that the divorce court cannot 
directly, or indirectly in the guise of alimony, give a lump 
sum award to the wife of property solely owned by the 
husband. 

C. Under established Maryland practice, lump sum 
awards as alimony cannot be granted. By statute and long 
established practice, the Maryland law is applicable here. 

D. The practice with respect to the allowance of lump sum 
awards varies in other jurisdictions. But where lump sum 
awards are allowed, it is only where the particular divorce 
laws specifically so provide or where they have merged, ali- 
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mony and property division provisions in such, a manner 
as to reflect a plain intention to depart from the historical 
concept of alimony as a continuing obligation for support 
accruing with the passage of time—neither of which de¬ 
partures are evidenced in the District of Columbia Code. 

IL 

A. Even if it be assumed, arguendo, that the court had 
power to make a lump sum award to the wife of $60,000 in 
addition to the $60,000 which the court found she had al¬ 
ready surreptitiously taken from the husband, the particu¬ 
lar amount given the guilty w T ife w r as so excessive as to 
constitute its award an abuse of judicial discretion. The 
avrard is admittedly “in excess of thirty-five per cent of 
the total value” of the husband’s property. 

B. Under the standards for determination of alimony 
awards laid down in this Court’s decision in the Quarles 
case (No. 10,286 decided Dec. 19, 1949) the award was 
plainly excessive in view of the relative economic circum¬ 
stances of the parties. 

C. Moreover, past experience reflects such habitual ex¬ 
travagance by the wife that there exists a grave risk she 
will squander a lump sum award. Therefore, for the wife’s 
own best interests and to assure she will not become a public 
charge or a further burden upon the husband, if anything, 
periodic payments should be awarded. 

D. Actually, the court below has, after granting a divorce 
to the husband by reason of the wife’s desertion, awarded 
alimony in an amount in excess of that to which the court 
previously found she was entitled while she was still the 
wife. 


ARGUMENT. 


I. The District Court Has No Power to Make a Lump Sum 

Award as Alimony. 

A. Divorce Laws with respect to alimony and propeity di¬ 
vision are of two general types: those based on a, divi¬ 
sion of all property interests, whether individiiial or 
joint, and those based on the traditional theory of a 
continuing award—Those of the District axe of the 
latter type. 

Historically, of course, divorce and its problems;, like 
marriage, was a function of the church. With the common 
law, our law of divorce was inherited from the Ecclesias¬ 
tical Courts of England to which an absolute divorce was 
unknown. Alexander v. Alexander, 13 App. D. C. 341, 345 
(1898). See general discussion 17 Am. Jur., Divorce and 
Separation, § 6. Under ecclesiastical law, a divorce from 
bed and board carried with it the power to award alimony 
but only on the basis of a continuing obligation of the hus¬ 
band to the wdfe accruing with the passage of time. Emer¬ 
son v. Emerson, 120 Md. 584, 87 A. 1033 (1913); Bushman 
v. Bushman, 157 Md. 166,145 A. 488 (1929). 

By statute the ecclesiastical concept of divorce has now 
been universally enlarged in the Anglo-Saxon world. Ad¬ 
ditional to what we now commonly refer to as a limited 
divorce or legal separation—that inherited from ecclesias¬ 
tical law—there now exists the absolute divorce which, being 
a creature of statute, is subject to its terms, grants and 
limitations. Alexander v. Alexander, 13 App. D. C. 34(4, 345 
(1898); Holmes v. Holmes, 81 App. D. C. 132, 133 (1.946). 
In expanding the ecclesiastical concept of divorce ar d en¬ 
grafting their own provisions for support and settlement 
of property interests, the states adopted a wide variety of 
patterns as will he seen in more detail in Part ID of the 
Argument, infra. In general, however, it is important to 
note that some—like the Congress in legislating for the 
District of Columbia—continued in the ecclesiastical jxadi- 
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tion that alimony as such as distinguished from severance 
of property interests, was a continuing obligation of sup¬ 
port accruing with the passage of time, while other states 
losing sight of the origin and theory of alimony, or mis¬ 
using the term, integrated support and division of property 
provisions. Only in the latter jurisdictions—of which the 
District is not one—is a lump sum award of alimony recog¬ 
nized. 

Against this general background we turn to an analysis 
of the District law. 

B. Under the local divorce Code, a lump sum award to the 
wife from the husband’s sole property cannot be given 
whether directly or indirectly in the guise of alimony. 

It is undisputed that the power of the court to award 
permanent alimony upon an absolute divorce is purely stat¬ 
utory. Holmes v. Holmes, 81 U. S. App. D. C. 132, 133 
(1946); 17 Am. Jur., Divorce and Separation, § 513. The 
basic divorce statute for the District, the Act of June 19, 
1860 (D. C. Rev. Stat. §745; D. C. Comp. Stat., Ch. 30, 
§ 42, p. 277) provided: 

“In all cases where the divorce is granted, the court 
allowing the same shall have power, if it seem fit, to 
aw’ard alimony to the wife, and to retain her right of 
dower.” 

Subsequently, by Act of March 3, 1901 (§§ 16-411, 412, 
413, D. C. Code 1940) the statute was amended and now 
provides as follows: 

“16-411. Permanent Alimony — When a divorce is 
granted to the wife the court shall have authority to 
decree her permanent alimony sufficient for her sup¬ 
port and that of any minor children whom the court 
may assign to her care, and to secure and enforce the 
payment of said alimony in the manner beforemen- 
tioned and may, if it shall seem fit, retain to the wife 
her right of dower in the husband’s estate.” 
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“16-412. If the divorce is granted on the application 
of the husband, the court may, nevertheless, require 
him to pay alimony to the wife, if it shall seem just 
and proper.” 

“16-413. After a decree of divorce in any case grant¬ 
ing alimony and providing for the care and custody 
of children, the case shall still be considered open for 
any future orders in those respects.” 

Counsel has found no case in the District where—in the 
absence of an express agreement between the parties—the 
court adjudicated a lump sum award under the foregoing 
statutory provisions or otherwise. Within the knowledge 
of counsel, extending over more than forty years of |trial 
practice, no such award has ever been made. This is plainly 
understandable, for the Code makes no reference whatso¬ 
ever to lump sum awards which should not, therefore, be 
read into the statute in the absence of a plain expression 
of intent to depart from the inherited ecclesiastical con3ept 
of alimony as a continuing obligation accruing with the 
passage of time. This appears from this Court’s decision 
in the Alexander case wherein it stated (13 App. D. CL at 
345): 

“ . . . when Congress, by the Act of June 19, lp60, 
conferred upon the Supreme Court of the District the 
legal authority to grant divorces of both kinds, and 
provided that, in all cases, both those of divorce from 
the bond of matrimony and those of divorce from the 
bed and board, the court should have power, if it ^aw 
fit, to avrard alimony to the wife, it not only empow¬ 
ered the court to exercise the jurisdiction which the 
ecclesiastical courts of England had been accustomed 
to exercise, but added to it a new jurisdiction unknown 
to the courts of England, that of granting divorces 
from the bond of matrimony; and, moreover, it (an¬ 
nexed to both the incident which theretofore had ap¬ 
pertained only to the ecclesiastical courts and the judi¬ 
cial separations allowed by them, that of the allowance 
of alimony. In granting this latter authority, however, 
it must be presumed to have done so as it was tjien 
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judicially understood and with all the qualifications 
and limitations that were then inherent in it. The au¬ 
thority was to grant alimony, if the court saw fit to 
do so, and no distinction was made in this regard be¬ 
tween the two classes of divorce. It is very plain, 
therefore, that the allowance of such alimony in all 
cases was to be in accordance with the rules and meth¬ 
ods then prevailing in the ecclesiastical court or in the 
court of chancery exercising the ecclesiastical juris¬ 
diction or the jurisdiction conferred by the act of Mary¬ 
land of 1777. ,, 

As a matter of fact the holding of the Alexander case— 
since reinforced by Section 16-413 of the Code, supra —that 
in accordance with the usages and customs of the Ecclesi¬ 
astical Courts, the court inherently retained the power af¬ 
ter final decree to adjust alimony therein provided, further 
supports the conclusion that our Code adopted the ecclesi¬ 
astical concept of alimony as a continuing and adjustable 
obligation of support accruing with time and not to be 
terminated by a lump sum payment. Indeed, by reason of 
Section 16-413 there is no assurance to the husband that 
a lump sum payment will terminate his obligation nor bar 
the wife from later seeking additional sums as circum¬ 
stances of the parties may change. As was stated by the 
Supreme Court of the United States, in citing with ap¬ 
proval various Maryland and District of Columbia cases, 
“And, as the Court of Appeals of the District of Columbia 
has more than once said ‘the allowance of alimony is not 
in the nature of an absolute debt. It is not unconditional 
and unchangeable’ ”. Auduban v. Shufeldt, 181 U. S. 575, 
578; 45 L. Ed. 1009, 1010 (1901). 

A lump sum award such as was made below is, of course, 
merely a division of the husband’s property in the guise 
of alimony. In this connection a 1935 addition to and 
amendment of our divorce and alimony statutes is peculi¬ 
arly significant. By that amendment (§ 16-409, D. C. Code 
1940) Congress provided that: 
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“Upon the entry of a final decree of annulment or di¬ 
vorce a vinculo, in the absence of a valid antenuptial 
or postnuptial agreement in relation thereto, all prop¬ 
erty rights of the parties in joint tenancy or tenancy 
by the entirety shall stand dissolved and the couri, in 
the same proceeding in which such decree is entered, 
shall have power and jurisdiction to award such prop¬ 
erty to the one lawfully entitled thereto or to appor¬ 
tion the same in such manner as shall seem equitable, 
just and reasonable. (Mar. 3, 1901, ch. 854, § 974al as 
added Aug. 7, 1935, 49 Stat. 540, ch. 453, § 3.)” 

This 1935 amendment gave our courts the power, upon 
the entry of a final decree of absolute divorce, to divide or 
make just and equitable distribution of jointly owned prop¬ 
erty. It conferred no power whatsoever with respect to 
property solely owned, either by husband or wife. If we 
assume as we must—and, indeed, as the legislative history 
of the 1935 amendment confirms, 1 —that in the absence of 
this 1935 amendment, the divorce court had no power to 
divide or otherwise apportion even jointly owned property, 
a fortiori the court could not so deal with solely owned prop¬ 
erty. And no authority to deal with property solely that 
of the husband having been conferred by the statute, it 
could not be apportioned by the divorce court as has been 
attempted in this case under the misnomer of alimony. 

l The Congressional history of this amendment discloses the following: 

H. Report 1532 (on S. 2250; 74th Cong. 1st Sess.): 

“Section 974a is a new section; and confers power and jurisdiction 
on the court to award property held in joint tenancy or by the entirety 
to the one lawfully entitled thereto, or to apportion the same in an equita¬ 
ble manner. (Under existing law, property rights to be adjudicated as a 
result of a divorce decree, must be obtained through a separate actioiji in 
equity) ”. 

S. Report 720 (on S. 2250; 74th Cong. 1st Sess.): 

“Section 3 of the bill adds a new section to the 
izing the court in certain instances to apportion the 
of the entry of a final decree of annulment or divo 
manner as shall seem equitable, just and reasonable f 


District Code author- 
property at the time 
rce a vinculo in each 
’. (Italics supplied.) 
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C. The Maryland cases—applicable here—deny the power 
of making lump sum awards. 

It is almost axiomatic in the legal development of the 
District, that except insofar as legislative patterns are dis¬ 
similar, our law follows that of Maryland. By the Act of 
Congress of February 27, 1801, the laws of Maryland, and 
proceedings in its Courts as part of these laws were ex¬ 
pressly recognized as law in the District. United States 
v. Elias on, 41 U. S. 291, 10 L. ed. 968 (1842); DeF orest v. 
United States, 11 App. D. C. 458, 466 (1897). 

Maryland divorce statutes 2 are in substance similar to 
the original divorce statute passed by Congress for the 
District of Columbia in 1860, and in the subsequent legisla¬ 
tion for both Maryland and the District of Columbia there 
has been no substantial or radical departure from the same 
uniform trend and requirements. Thus in Emerson v. 
Emerson, 120 Md. 584, 591, 87 A. 1033 (1913), the Maryland 
Court of Appeals stated that our basic Act of 1860 on 
divorce “is practically the same as the Maryland statute’’ 
and that “The laws of the District of Columbia as to di¬ 
vorces and alimony are on practically the same footing as 
ours”. See also Audubon v. Shufeldt, supra. 

Apart from our historical affinity to Maryland and its 
law, the pertinence of the Maryland decisions under her 
comparable divorce statutes upon which our basic statute 
w r as patterned is affirmed by the established rule that when 
Congress adopts a statute substantially as it exists in the 
legislation of a state, it adopts the known and settled con¬ 
struction given it by the courts of that state. Willis v. 
Eastern Trust <& Bombing Co., 169 U. S. 295, 42 Law ed. 
752 (1897), reversing 6 App. D. C. 375. 

Under the Maryland statutes, its courts have often and 
uniformly held that by reason of the ecclesiastical concept 
and purpose of alimony it cannot be decreed in gross. Thus, 


2 See 1 Flack Ann. Code of Md., Article 16, $$ 14, 15. 
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in the leading case of Emerson v. Emerson, 120 Md, 584, 
590, 594, 87 A. 1033 (1913), the Court of Appeals of Mary¬ 
land said: 

“Our understanding of alimony and its incidents has 
been borrowed from the decisions of the Ecclesiastical 
Courts; and this court has, on several occasions, said 
that in a divorce case the courts of equity of this state 
do not sit in the exercise of their general equi|table 
jurisdiction, but as a Divorce court, and are governed 
by the rules and principles established in the Ecclesias¬ 
tical Courts of England, so far as they are consistent 
with the Code”, (citations) 

# # * * 

“We think it is clear, then, that the Act providing for 
alimony upon this decree, new to the Courts, wals in¬ 
tended to provide for alimony of the same character 
and limitations as the alimony the courts had for so 
long dealt with. In a great many of the states, (Stat¬ 
utes provide that the court shall award to the wife by 
way of alimony upon a decree for divorce a portion 
of the property held by the husband and wife or a sum 
of money in lieu of the property to be absolutely hers. 
Although this is designated as alimony, it is totallj- dif¬ 
ferent from the theory of alimony as recognized in 
Maryland. One is a division of property, while the 
other is the maintenance of the wife out of the income 
of the husband”. 

# * • * 

“We are of the opinion that the better reasoning l^ads, 
irresistibly, to the conclusion that in states where: ali¬ 
mony is regarded as a maintenance of the wife’s sup¬ 
port out of the income of the husband and not a divi¬ 
sion of property, the jurisdiction exists in the courts 
of equity to modify that part of the decree providing 
for alimony, whether the decree grants divorce a vin¬ 
culo or a mensa”. 3 

3 The Supreme Court of the United States in Barber v. Barber (1858); 
62 U. S. (21 How.) 582, 597, in reviewing the divorce laws of Maryland 
stated: 

“In Maryland the High Court of Chancery, from the earliest Colonial 
times, exercised the jurisdiction to decree alimony, but not to grant di¬ 
vorces. This was done under the belief that it belonged to the High Court 
of Chancery, in the absence of Ecclesiastical tribunals, and in 1777 an Act 
of Assembly provided that the Chancellor shall and may hear and deter- 
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In Dougherty v. Dougherty, 187 Md. 21, 32, 48 A. (2d) 
451 (1946) the court said: 

1 ‘Under the law of this state no allowance to a wife is 
considered as alimony which does anything more than 
provide for the payment of money at stated intervals 
for her support during the joint lives of the parties as 
long as they are separated. The equity court, which 
awards alimony in the manner established by the 
English Ecclesiastical Courts (Code 1939 Article 16, 
Section 14) has no power, unless conferred by the leg¬ 
islature, to transfer the property of either spouse to 
the other, or otherwise to dispose of it. We have no 
statute in Maryland authorizing the court to adjust 
the property rights of the parties in a suit for divorce, 
except to award to the wife such property or estate as 
she had when married”. (Code 1939, Article 16, Sec¬ 
tion 41; Hall v. Hall, 180 Maryland 353, 24 Atl. 2d 415). 

In Gunter v. Gunter, 187 Md. 228, 49 A. 2d 454, 455 
(1946), the court said: 

“An allowance to the wife is not considered as alimony 
which does anything more than provide for payment 
of money at stated intervals for her support during the 
joint lives of the parties as long as they are separated, 
and an equity court has no power to transfer the prop¬ 
erty of either spouse to the other or otherwise dispose 
of it”. Construing Maryland Code 1939, Article 16, 
Section 14,41. 

In Spear v. Spear, 158 Md. 672, 149 A. 468 (1930), and 
Roberts v. Roberts, 160 Md. 513, 521, 154 A. 95 (1931) the 
court held that alimony cannot be decreed in gross. As was 
said in the Emerson case, “this has been the law for 150 
years”. 


mine all causes for alimony, in as full and ample a manner as such causes 
could be heard and determined by the Laws of England, in the Ecclesias¬ 
tical Courts there. Under that Statute, alimony is granted to the wife 
whenever the English Courts would be authorized to render a divorce from 
the bed and board; but the court has no power to extend the remedy, 
and decree a divorce also.” 
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Distinguishing between alimony and a division of prop¬ 
erty, in Bushnum v. Buslvrrum, 157 Md. 166, 172, 145 A. 488 
(1929), the court held that a provision in a decree based 
upon an agreement between the parties, for the payment 
“as alimony” of a gross sum in instalments in full dis¬ 
charge was not a provision for alimony, since the statute 
authorizing the award of alimony upon a decree of abso¬ 
lute divorce contemplates merely an allowance out of the 
husband’s income for the wife’s support during their joint 
lives, in accordance with the practice of the English Ec¬ 
clesiastical Courts. 

D. Review of the law of other states demonstrates that 
where lump sum awards are allowed they stem from a 
radically different statutory pattern from that here and 
under the ecclesiastical tradition to which we are 
bound. 

In the majority of the states the divorce statutes ex¬ 
pressly authorize a division of separately owned and 
jointly owned property between the parties, or the award 
to the wife of a portion of the husband’s property, in which 
states the award of a lump sum to the wife as “alimony” 
is generally permitted. Such statutes exist in the follow¬ 
ing states: Alabama, Alaska, Arizona, Arkansas, Califor¬ 
nia, Colorado, Connecticut, Delaware, Idaho, Iowa, Illinois, 
Kansas, Kentucky, Louisiana, Maine, Michigan, Minnesota, 
Mississippi, Nebraska, Nevada, New Hampshire, New Mex¬ 
ico, North Dakota, Oklahoma, South Dakota, Tennessee, 
Texas, Utah, Vermont, Washington, Wisconsin, West Vir¬ 
ginia and Wyoming. In some of these states, howeve r, the 
authority to award a lump sum does not authorize the award 
of any specific portion of the husband’s property, and in 
some, a lump sum award is only made in exceptional cir¬ 
cumstances. 

In certain other states, the divorce statutes specifically 
authorize alimony 11 either in gross or periodically ’ ’. These 
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states include Florida, Indiana, Missouri, Montana, Ohio, 
Oregon and South Carolina. 

In Pennsylvania and North Carolina, there is no provi¬ 
sion in the statutes for permanent alimony after absolute 
divorce. Pa. Stat. Title 23, Section 94; Gen. Stat. N. C., 
Chapter 50, Section 14. 

In Rhode Island, on divorce neither party has any right 
to the estate of the other except in two specific instances not 
relevant here. Gen. Laws, R. I., Chapter 416, Section 14. 

In Massachusetts under statutory power to award ‘ 4 ali¬ 
mony, ” its courts have held on a decree a mensa that a 
gross award covering arrears under a previous order is 
authorized. Burrows v. Purple, 107 Mass. 428, 432 (1871). 
Later, in Bematavincius v. Bematavincius, 259 Mass. 486, 
488, 156 N. E. 685 (1927), the court said: “It has 
been said that in England divorce continued to he 
within the cognizance of the ecclesiastical courts until 
the passage of the matrimonial causes, Act 20 and 21, 
Victoria, Chapter 85, which became operative not earlier 
than January 1, 1858,” citing 9 Ruling Case Law 243, 
Section 2. “That statute authorized ‘such gross sum 
of money or such annual sum of money as, having 
regard to her fortune (if any) to the ability of the husband, 
and to the conduct of the parties, it shall deem reason¬ 
able ’ ”. However, since the Victorian legislation was en¬ 
acted after February 27, 1801, it did not become operative 
in the District of Columbia. 

In Virginia, there is dictum to the effect that alimony 
may take the form of either a lump sum payment or the 
more usual periodic payments. See Eaton v. Davis, 176 
Va. 330,337-8,10 S. E. (2d) 893 (1940) where the court said: 

“The ecclesiastical law of England became part of 
the common law of Virginia, which theretofore em¬ 
braced a mensa divorces and the power in the courts 
to grant alimony in conjunction with such divorces. 
The statute authorizing the Virginia courts to grant 
a mensa divorces are thus declaratory of the common 
law. Divorces a vincula on the other hand came much 
later in Virginia, and are wholly creatures of statute 
law. (337-8) 
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“The word alimony comes from the Latin, alimonia, 
‘sustenance,’ and means, therefore, the sustenance and 
support of the wife bv her divorced husband. * * * 
Alimony has as its sole object the support of the wife 
and is not to be considered a property settlement upon 
a dissolution of marriage. It may, however, take the 
form of either a lump sum payment or the mor^ usual 
periodic payments.” 



The decisions in Maryland conform to the decisions in 
New York and New Jersey, where the alimony statuses are 
substantially similar to our own. Thus, in New 
the statute (Revised Stat. 1937, 2:50-37) reads tha 
decree of divorce “the court of chancery may ma' 

order touching the alimony of the wife * * * as ___ 

cumstances of the parties and the nature of the case shall 
render fit, reasonable and just”. Under this statute, the 
New Jersey courts uniformly hold it is not within the 
of the court to make an award of alimony in a gros|s sum. 
Parmly v. Parmly, 125 N. J. Eq. 545, 548, 5 A. (2d) 784 
(1939); Calame v. Calame, 25 N. J. Eq. 548 (1874); 
v. Lynde, 64 N. J. Eq. 736, 52 A. 694 (1902). 

In New York, under a similar statute (Code C. If. Sec¬ 
tion 1722) the New York courts hold “the policy 
state is to grant alimony by periodic allowance rathe] 

• * # “The plaintiff’s attorney cites] many 
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|r than 


a gross sum 


gross 


L. 

N. 
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cases from other states where such an award of a 
sum has been made, but none from this state”. Dourly v. 
Doerly, 159 N. Y. Supp. 637, 638 (1916). 

For annotated discussion of the various state decisions 
see Stefowick v. Stefonick, 167 P. (2d) 848, 164 A. 

1211, 1227 (Mont. 1946) and Bissett v. Bissett, 31 
(2d) 955, 133 A. L. R., 855, 860 (Ill., 1941). 

It is generally held, however, as previously showfy that 
in those states whose statutes merely provide for the 
ance of “alimony”, that “alimony is a money payment of 
the character of an annuity and that it is not within the 
competency of the court to make an award in a | gross 
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amount, but only as a continuing allowance.” These gen¬ 
eral principles are clearly set forth in 17 Am. Jur. Section 
594, as follows: 

* ‘Ordinarily, in the absence of express statutory au¬ 
thorization or the consent of the parties, a court can¬ 
not award alimony in a gross sum in lieu of a periodical 
allowance owing to the fact that the right to mainte¬ 
nance, of which it is an equivalent, constantly accrues 
with the passage of time”. 

And in 17 Am. Jur. Sec. 593, it is stated: 

‘ 1 Alimony is not an estate, or a portion of the hus¬ 
band’s estate, to be assigned to the wife as her own, 
but merely an allowance out of the husband’s estate for 
the nourishment of the wife. It is payable out of his 
estate, real as well as personal; but the word never 
covers the estate itself. Accordingly, although the de¬ 
cisions are not harmonious, the weight of authority is 
to the effect that in the absence of express statutory 
authorization, a court possesses no power to vest in 
the wife the title to a portion of the husband’s estate 
as an allowance of alimony ...” 

In Bishop, on Marriage and Divorce , Volume 2, Sec. 835, 
p. 339, it is stated: 

“The Court cannot decree to the wife, as alimony, a 
gross sum, an absolute title in specific property, or a 
sale of the part of the husband’s estate for her use. 
But we have statutes, to be explained in further chap¬ 
ters, allowing this sort of provision and sometimes it 
is termed alimony.” 

In the light of the foregoing review of the history, theory 
and legislation governing the subject of divorce and ali¬ 
mony in the District of Columbia and in the State of Mary¬ 
land (from which the District laws were fashioned) and 
of the applicable decisions of the courts of the District of 
Columbia and Maryland, it is respectfully submitted, as 
clearly established, that in this jurisdiction, in the absence 
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of express agreement, the alimony statute does not em¬ 
power the court to make a lump sum award as permanent 
alimony. 


The Award to the Guilty Wife of an Amount in Excess of 
35% of the Total Value of the Husband’s Property) Was 
a Gross and Unwarranted Abuse of Judicial Discretion 
and Should Be Reversed. 

A. The history of support and alimony provisions in this 

cause. 

The trial court in making this award found that the value 
of the husband’s property as of the time of trial totalled 
$275,000 and then stated that “Adding to this the sum of 
$60,000 of plaintiff’s money which defendant took from 
plaintiff’s safe deposit box and retained, the total amount 
of plaintiff’s property, real and personal, is $335,000.” 
Whereupon, as stated earlier, the court made a lump sum 
award as alimony to the wife of $60,000, and stated, “This, 
together with the $60,000 of plaintiff’s money already taken 
and retained by defendant, amounts to $120,000, a | sum 
which is in excess of 35% of the total value of plaintiff’s 
property, as established by the record in this cause of ac¬ 
tion.” (App. 39.) 

The trial court further found that the evidence failed to 
establish “any increase in the extent and value” of the 
husband’s property “since January 14, 1949” (App. 36), 
the date when Judge Tamm rendered his decision dismiss¬ 
ing the wife’s first suit for a limited divorce (No. 1296-47), 
but awarding her $100 per -week as maintenance on the 
ground that “inasmuch as plaintiff remains the wife of the 
defendant it is incumbent on him to maintain her” (App. 
27). The latter finding is particularly important, in that 
the wife continually alleged in the present and previous 
case that the husband was in a gambling business, although 
the husband’s evidence was that he had retired from pusi- 


18 


ness on January 1, 1948. Accordingly, the finding that the' 
extent and value of his property had not increased since 
January 14,1949, established that the husband’s sole source 
of income was from his rentals and dividends and was no 
greater than when Judge Tamm awarded the wife $100 per 
week. Naturally, this raises the question, why the trial 
court, in the face of that finding, failed to continue the $100 
per week as alimony, if making any allowance? Instead, 
it awarded the guilty wufe outright a total of $120,000 of 
the husband’s property! See Oxley v. Oxley, 81 App. D. C. 
346, 159 F. (2d) 10 (1946). 

B. The award is grossly out of line with the relative eco¬ 
nomic circumstances and requirements of the parties. 

This Court in the case of Quarles v. Quarles, No. 10,286, 
decided December 19, 1949, announced that among the fac¬ 
tors of an established nature that have always affected the 
award of alimony are the following: 

“Duration of marriage, number and age of children, 
age and health of the parties, their respective economic 
conditions both present and prospective, the wife’s con¬ 
tribution to the accumulation of the husband’s prop¬ 
erty, the circumstances under which the divorce w r as 
granted, the effect, if any, upon the family, and the 
interests of society generally to prevent a person when¬ 
ever possible from becoming a public charge.” 

Measured by these standards, the factors to be considered 
in this case are as follows: Parties married 24 years (since 
May 1,1926), no children, husband 69 years old and retired, 
wife about 52 years of age and never'employed since mar¬ 
riage. Husband’s entire income is from real estate and se¬ 
curities owned by him, the former acquired by him long 
prior to his marriage. The real estate is worth $125,000; 
the stock is worth $180,000, but is subject to a loan of 
$30,000, leaving a net value of $150,000. Husband’s net in¬ 
come from rents is $9,500 per year and from stock divi¬ 
dends, $12,000 per year, or a total of approximately $21,000. 
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(App. 17, 38.) But after payment of Federal and District 
income taxes of approximately $8,000, the husband has a 
present net income of approximately $13,000 and a present 
indebtedness on his stock of $30,000. 

The wife’s economic condition is that at the time she 
deserted him she had in her possession, in addition to the 
$60,000-$80,000 which she extracted from his safe deposit 
boxes, jewelry of approximately $20,000 in value wh,ich the 
husband had given her during marriage. Additionally she 
was possessed of expensive household furnishings of the 
value of $20,000 and four expensive mink furs worth about 
$10,000. Two of the minks she purchased on the husband’s 
credit after deserting him, for which he was later required 
to pay. She also, since she deserted him, forced him to pay 
her $4,200 in order to repossess his automobile, whi ch she 
had seized from his possession, because it happened to he 
licensed in her name, although previously it had always 
been in his possession. 

As to the other economic factors involved, the tria[. judge 
in his opinion stated that: 


‘ ‘ There is testimony in the record of debts ot 
defendant, much of which was before the Court i 
Action 1296-47 when that Court made its determi 
There is also testimony by one doctor, as pre> 
indicated herein, that a physical examination of 
dant shows an infiltration of defendant’s lefi 
This doctor testified that to his mind this is 
tuberculosis and that defendant’s condition ca 
further examination to determine defendant’s 
condition, and that possible hospitalization of 
dant for a period of 3 to 6 months may he call 
The Court has taken into account this testim 
debts and of the doctor’s opinion based on his ex 
tion of the defendant along with all the other e\ 
in the record, in making his determination.” 
38-39) 
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Thereupon the trial court, on May 26, 1950, made a lump 
sum award of $60,000 as alimony, despite the facis that 
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upon similar findings Judge Tamm in January, 1949, had 
fixed $100 per week as “reasonable and proper”, that be¬ 
tween January, 1949, and May 26, 1950, two other trial 
judges of the District Court had denied the wife an in¬ 
crease, and finally, that this Court had also denied her an 
an increase, by per curiam opinion on October 21, 1949 as 
shown by the records of this Court in Docket No. Misc. 199. 

To comply with the present judgment, the husband must 
either sell or hypothecate his real estate or security hold¬ 
ings. In either case, by so doing, he will of necessity de¬ 
crease his net income and increase his expenses to meet 
interest and carrying charges on loans, and thereby sub¬ 
stantially reduce the sources for his own support during 
the declining years of his life. At his age and without 
other means, there is no chance for him to recoup his 
capital nor to pay off the substantial sums required to be 
borrowed to meet this judgment. 

C. Past experience demonstrates the grave risk that the 
wife will squander a lump sum. 

The wife’s course of conduct, crystalized in the findings 
below, does not justify placing in her hands a large sum 
of money. If, as it is fair to assume, she handles it as 
she did other funds in the past, it will be squandered, for 
in her affidavit filed in this litigation on March 28, 1950, 
as well as by her testimony, she claimed that all of the 
money she took from the safe deposit boxes on February 1, 
1946—the sum of $60,000-$80,000—had been expended by 
her in 1947. However, the record shows that none of the 
judges who have sat in this litigation—Judge Letts, Tamm 
or McLaughlin—accepted or recognized as “acceptable to 
the Court” her statement that she had dissipated all of 
the $60,000-$80,000 taken from the safe deposit boxes in 
February 1,1946. Indeed, it is reasonably certain that she 
still has a large portion of this fund secreted away, despite 
her window-dressing tactics to create an opposite impres¬ 
sion. 
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In any event, if her extravagance and irresponsibility 
in handling large sums of money exists, as the court below 
found, what assurance is there that she would not do the 
same with this large lump sum if made available to her, 
and in the end become a public charge? For her o , 'vn pro¬ 
tection and future security, it is much better for her to 
have a moderate allowance paid in regular installments for 
her support than to place at her disposal a lump sum] More¬ 
over, even if she were capable of making a prudent invest¬ 
ment of the $60,000 award, it would not yield her more 
than $3,600 annually at 6%, which is substantially less than 
the $5,200 per annum awarded by Judge Tamm at $100 per 
week. 

If alimony is awarded in theory “not as an esjtate or 
portion of the husband’s estate assigned to the Uife as 
her own, but merely an allowance out of the husband’s 
estate for the nourishment of the wife”, then a weekly or 
monthly award would be in keeping with the principles of 
alimony and the factors to be considered in awarding it. 

D. The court below has awarded more to the divorced wife 
found to be the guilty party than it allowed her when 
she was the wife. 

If we are obliged to accept the conclusions of thp trial 
court that in the case of this guilty wife it is “ju^t and 
proper” that she receive alimony, certainly the jveekly 
amount should not be in excess of the amount awarded her 
by the court as sufficient while she was still the w|ife, in 
view of the express finding that there had been no increase 
in the extent and value of the husband’s property since 
that award made by Judge Tamm. Indeed, if alimony is 
to be allowed her, it should be a lesser amount than that 
awarded while she was the wife, for she has since been 
adjudged the guilty party. 

By this award in excess of 35% of the husband’s entire 
estate, the trial court has given this guilty wife more than 
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a dower share of the husband’s estate, and this in the face 
of the express Code provision which permits the Court in 
case of divorce to retain dower to the innocent wife, but 
makes no provision to retain dower to the guilty wife. 

CONCLUSION. 

It is respectfully submitted that neither the law nor 
record in this case justifies any award to the wife and 
particularly a lump sum award. However, the husband, 
despite the expense and difficulties caused him by her in¬ 
terminable litigation, would prefer not to avoid any rea¬ 
sonable responsibility which this court may determine he 
should assume in the public interest to prevent her ever 
“becoming a public charge.” 

Accordingly, if this court believes “it shall seem just and 
proper” that the award of $100 per week as decreed by 
Judge Tamm should continue, irrespective of the divorce, 
appellant herein would consent to such modification of the 
judgment. 


Respectfully submitted, 


Alvin L. Newmyer, 

Alvin L. Newmyer, Jr., 
100115th St., N. W., 
Washington 5, D. C., 
Attorneys for Appellant. 

Of Counsel: 

Newmyer & Bress, 

100115th St., N. W., 

Washington 5, D. C. 



















INDEX TO APPENDIX. 


Page 

Am ended Complaint for Limited Divorce (C. A. No. 

197-49). 2 

Answer of John B. Keleher to Amended Complaint for 

Limited Divorce . 7 

Findings of Fact (C. A. No. 197-49) . 8 

Conclusions of Law (C. A. No. 197-49). 9 

Final Judgment (C. A. No. 197-49). 9 

Complaint for Absolute Divorce (C. A. No. 204-49).. 10 

Defendant’s Answer to Complaint for Absolute Di¬ 
vorce . 12 

Cross-Complaint . 13 

Answer of John B. Keleher to Cross-Complaint. 16 

Findings of Fact (C. A. No. 204-49) . 16 

Conclusions of Law (C. A. No. 204-49). 18 

Final Judgment (C. A. No. 204-49). 18 

Complaint for Limited Divorce and/or Maintenance 

(C. A. No. 1296-47). 20 

Answer and Counterclaim. 22 

Reply and Answer to Counterclaim. 24 

Findings of Fact and Conclusions of Law (C. A. No. 

1296-47) .. 25 

Order Overruling Plaintiff’s Motion for Maintenance 

Pendente Lite . 26 

Findings of Fact. 26 

Conclusions of Law. 28 

Final Judgment. 29 

Opinion (C. A. Nos. 197-49 and 204-49). 29 






















IN THE 

United States Court oi Appeals 

Fob the Distbict of Columbia Cibcuit. 

Apbil Teem, 1950. 

_ *i 

No. 10647. 

ANNA T. KELEHER, Appellmt, 
v. 

JOHN B. KELEHER, Appellee. 

No. 10648. 

JOHN B. KELEHER, Appellant , 
v. 

ANNA T. KELEHER, Appellee. 

No. 10649. 

ANNA T. KELEHER, Appellant, 
v. 

JOHN B. KELEHER, Appellee. 

Appeals from the United States District Court for the 

District of Columbia. 

APPENDIX FOR APPELLANT JOHN B. KELEHER. 





2 


1559 Filed Mar 24 1949 

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF 

COLUMBIA 

Civil Action No. 197-49 

Anna T. Keleher, Woodley Park Towers, Plaintiff 

v. 

John B. Keleher, 2400 - 16th St., N. W. 

Dorothy Blake, Dorchester House, Defendants 

Amended Complaint for Limited Divorce. 

The amended complaint of Anna T. Keleher shows unto 
the Court the following: 

1. She is a citizen of the United States and a resident of 
the District of Columbia, and has been such resident for 
more than five years prior to the filing of this suit. 

2. The defendant John B. Keleher is a citizen of the 
United States and a resident of the District of Columbia. 

3. The defendant Dorothy Blake is a citizen of the United 
States and a resident of the District of Columbia. 

4. Plaintiff and defendant John B. Keleher were married 
May 1,1926 in Baltimore, Maryland. 

5. After the marriage of the parties, plaintiff and defen¬ 
dant Keleher lived and cohabited together in the District 
of Columbia until approximately February 5, 1946, when 
defendant John B. Keleher, without any cause whatsoever, 
deserted the plaintiff and the parties have not lived or co¬ 
habited together since that time. 

1560 6. Defendant Keleher has been cruel to the plain¬ 
tiff and the cruelty has persisted from the time of the 

separation of the parties up to and including the filing of 
this amended complaint. Among the elements of cruelty 
are the following: 

(a) The defendant John B. Keleher has openly and 
notoriously consorted with the defendant Dorothy Blake 
and has traveled to various parts of the United States with 
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the said Dorothy Blake. These trips were made at various 
times during the years 1945, 1946, 1947 and 1948 and 1949, 
and plaintiff says upon information and belief the defen¬ 
dants have committed adultery in the following jurisdic¬ 
tions besides the District of Columbia: Maryland, Dela¬ 
ware, Pennsylvania, New York, New Jersey, Massachusetts, 
Rhode Island, Virginia, North Carolina, South Carolina, 
Georgia, Alabama, Louisiana, Florida, Texas and in other 
jurisdictions up to the filing of this amended complaint. 

(b) The defendants John B. Keleher and Dorothy Blake 
have on various occasions telephoned the plaintiff and 
boasted of the association and infatuation existing between 
them. These calls were made at various times during the 
years 1946, 1947, 1948 and 1949. 

(c) The defendant John B. Keleher has used the defen¬ 
dant Dorothy Blake to further his interest and participa¬ 
tion in gambling activities in the District of Columbia, in 
the State of Maryland and elsewhere. 

(d) The defendant John B. Keleher has wilfully refused 
to properly support the plaintiff, although well able to 
do so. 

(e) The defendants John B. Keleher and Dorothy Blake 
committed adultery in Atlantic City, N. J. in September, 
1946, and in August and September, 1947, and in August 

and September, 1948. 

1561 (f) The defendants John B. Keleher and Dorothy 
Blake have committed adultery at divers other times 

and places up to and including the filing of this amended 
complaint. 

(g) The defendant Keleher has assaulted the plaintiff, 
has used vile, profane and abusive language, and on sev¬ 
eral occasions has threatened her life. 

(h) The defendant John B. Keleher committed adultery 
with Dorothy Blake on January 14, 1949, January 15,11949 

and January 16, 1949 in the District of Columbia. 

1562 (i) The defendant Keleher and the defendant 
Blake indulged in a drunken orgy on January 15, 
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1949 and both of them called the plaintiff on the telephone 
and used profane, abusive and threatening language to the 
plaintiff over the telephone, and the defendant Keleher told 
the plaintiff over the phone on January 15, 1949: “If you 
interfere any more in my business, I will have you bumped 
off”. On this same occasion, during the telephone conver¬ 
sation, defendant Keleher sang “I Might Be Your Once In 
A While”, and later defendant Blake sang “Don’t Ever 
Leave Me”. 

(j) The defendant Keleher and the defendant Blake have 
associated together in Florida in February, 1949 and 
March, 1949, and plaintiff says, upon information and be¬ 
lief, that the defendants Keleher and Blake committed 
adultery in Florida at various times in the months of Feb¬ 
ruary and March, 1949. 

(k) Plaintiff says that the defendant Blake has repeat¬ 
edly called her on the phone during the months of October, 
1948, November, 1948, December, 1948 and January, 1948, 
and has boasted to the plaintiff that defendant Keleher no 
longer loved the plaintiff but loved only the said Dorothy 
Blake. 

(l) Plaintiff says that on various occasions in Septem¬ 
ber, 1948, October, 1948, November, 1948, December, 1948, 
January, 1949 and in February, 1949, the defendant Blake 
called her on the telephone and told her that for the first 
time in her life she was happy in that she had a man who 
could supply her with everything; that she no longer had 
to worry and that the plaintiff was a “sap” for not taking 
care of her man, and she further informed the plaintiff that 
the defendant Keleher and the defendant Blake would do 
everything possible to see that she was put out of the apart¬ 
ment where plaintiff was residing. 

1563 (m) Plaintiff says further that at various times in 

December, 1948 and January, 1949, the defendant 
Keleher and the defendant Blake sent various persons and 
endeavored to enter the premises of the plaintiff, and that 
the acts on the part of the defendants caused plaintiff great 
pain of mind and body. 
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7. The acts of cruelty on the part of the defendants have 
caused the plaintiff great suffering, and the conduct of the 
defendants has created in the plaintiff a state of mind op¬ 
erating on her physical system, producing bodily injury, 
and the treatment meted out to the plaintiff has destroyed 
her peace of mind and happiness, and has endangered her 
health and utterly defeated the legitimate objects of the 
marriage. 

8. Plaintiff says that the defendants Keleher and Dorothy 
Blake are connected with, operate and have financial inter¬ 
est in various gambling activities all over the United States 
and receive an income approximating $30,000 per month. 

9. Plaintiff says further that the defendant Kelether has 
lavished great sums of money on the said Dorothy! Blake, 
has provided her with an expensive automobile, a television 
set, expensive jewelry and furs, and has established her in 
a well fitted, luxurious apartment, all paid for by the de¬ 
fendant Keleher. 

10. The defendant Keleher is possessed of certain real 
estate at 14th & Thomas Circle in the District of Columbia, 
and while this property was owned by the defendant when 
he married the plaintiff, it was heavily mortgaged at the 
time of marriage, and the plaintiff assisted the defendant, 
through her efforts, in paying off said mortgage and pre¬ 
serving and maintaining said property. Plaintiff says fur¬ 
ther that when the defendant Keleher. was confined in 

prison she managed his affairs for him and preserved 
1564 and protected his property. 

11. Since the separation of the parties, plaintiff 
has resided at Woodley Park Towers; defendant Keleher 
has resided at 2400 - 16th St., N. W.; defendant Blake has 
resided at the Dorchester House. 

12. Plaintiff says further that the defendant Keleher 
owns a considerable number of shares of U. S. Steel Cor¬ 
poration stock, and plaintiff asks that the defendant be 
restrained and enjoined from selling or transferring said 
stock pending final determination of this case on the merits. 
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13. By virtue of order of this court the defendant Keleher 
is required to pay the plaintiff the sum of $400 per month. 
Plaintiff says that this sum is wholly inadequate to take 
care of her needs and that she has incurred obligations dur¬ 
ing the past three years, and asks that the defendant 
Keleher be required to pay for same. 

Wherefore, the premises considered, plaintiff prays: 

1. That process issue from this Court directed to the de¬ 
fendants, and each of them, requiring them to answer this 
suit. 

2. That pending final hearing on this matter the defen¬ 
dant Keleher be required to pay to the plaintiff, pendente 
lite and permanently, a sufficient sum of money per month 
to take care of her needs, in accordance with his earning 
capacity and the standard of living to which she has been 
accustomed. 

3. Pending final determination of this matter, that the 
defendants, and each of them, be restrained and enjoined 
from selling or transferring any of their properties, real 
or personal. 

4. That at final hearing plaintiff be awarded a decree of 

limited divorce on the ground of cruelty. 

1565 5. And for such other relief as the circumstances 

of the case may require and to this Court may seem 
just and proper. _ 

Anna T. Keleher 

Subscribed and sworn to before me this 24th day of 
March, 1949. 

Pauline E. Goebel 
Notary Public, D. C. 

My Commission Expires May 14,1951. 

«##**•***• 



1566 Filed May 24 1949 

Answer of John B. Keleher to Amended Complaint for 

Limited Divorce. 

The answer of the defendant, John B. Keleher \o the 
amended complaint herein respectively shows: 

1-2-3-4. Defendant admits the allegations of these j para¬ 
graphs. 

5. He denies the allegations in paragraph 5 that he de¬ 

serted the plaintiff on or about February 5,1946, but on the 
contrary avers that the plaintiff deserted him in the early 
part of March, 1946. | 

6. He denies the allegations of paragraph 6, and fill of 
the allegations of the sub-paragraph thereof. 

7. He denies the allegations of paragraph 7. 

8. He denies the allegations of paragraph 8. 

9. He denies the allegations of paragraph 9. 

10. He admits that he is the owner of real estate at 14th 
and Thomas Circle, which he owned prior to his marriage 
to the plaintiff, hut he denies that the plaintiff assisted in 
paying off said mortgage or has any interest in said real 
estate. 

11. He admits the allegations of paragraph 11. 

12. He admits that he is the owner of certain shares of 
stock in U. S. Steel Corporation, but he denies that plain¬ 
tiff has any interest therein, or any right to restrain his 

said ownership. 

1567 13. He denies that the present amount of mainte¬ 
nance is inadequate. He refers to and incorporates 

as part of his answer hereto the Findings of Fact, Conclu¬ 
sions of Law and Decree in Civil Action No. 1296-47 be¬ 
tween said parties, under which he is paying as sepajrate 
maintenance $100.00 per week, and he denies that plaihtiff 
is entitled to any increase in said allowance or that any 
increase is justified. 
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Wherefore, having fully answered, said defendant prays 
that said amended complaint be dismissed. 

John B. Keleher. 

Newmyer & Bress 

By 

Alvin L. Newmyer 
Attys. for Defendant 


1571 Filed Mar 10 1950 

This cause came on for hearing without a jury and, upon 
the evidence adduced at the trial, the Court makes the fol¬ 
lowing Findings of Fact and Conclusions of Law: 

Findings of Fact. 

1. The plaintiff, Anna T. Keleher, and defendant, John 
B. Keleher, were married on May 1, 1926, at Baltimore, 
Maryland, and no issue has been born of said marriage. 

2. Plaintiff and defendant are and have been bona fide 
residents of the District of Columbia since May 1,1926. 

3. Plaintiff’s allegation of adultery against the defen¬ 
dant, John B. Keleher, with one Dorothy Blake, and 
plaintiff’s allegation of cruelty on the basis of a claim of 
adultery with one Dorothy Blake between March 26, 1947 
and January 15, 1949, is not established by the evidence. 

4. Plaintiff’s allegation that the defendant has been 
guilty of cruelty to the plaintiff in openly and notoriously 
consorting with Dorothy Blake and in traveling with her 
to various parts of the country is not established by the 
evidence. 

5. Plaintiff’s allegation that defendant was guilty of a 
course of cruelty toward plaintiff through the use of one 
Dorothy Blake to further defendant’s alleged gambling 
activities in the District of Columbia, in the State of Mary¬ 
land and elsewhere is not established by the evidence. 

6. Plaintiff’s claim that defendant was guilty of cruelty 
by harrassment, threats, taunts, the singing of songs and 


barges 


other alleged misconduct of defendant or of one Dorothy 
Blake in connection with defendant is not established by 
the evidence. 

1572 7. The evidence fails to sustain plaintiff’s c 

that defendant was guilty of cruelty or adultery, 

Conclusion of Law. 

The allegations in plaintiff’s complaint of cruelly and 
adultery on the part of defendant have not been sustained, 
and the complaint herein must, accordingly, be dismis sed. 

Accordingly, the Court will enter a judgment in accord¬ 
ance with the foregoing Findings and Conclusions. 


March 10, 1950 


1573 


Charles F. McLaughlin 
Judge 


Filed Mar 10 1950 


Final Judgment. 

i 

This cause came on to be heard at this term of cou^t and 
thereupon, upon consideration thereof, and in accordance 
with the Memorandum Opinion and the Findings of| Fact 
and Conclusions of Law filed herein, it is by the CourJ;, this 
10 day of March 1950, adjudged and ordered: 

1. That the complaint for limited divorce upon the 
grounds of cruelty and adultery be, and the same is hereby, 
dismissed. 


Charles F. McLaughlin 
Judge 


10 


1577 Filed Jan 17 1949 

IX THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 204-’49 

John B. Keleher, 2400 - 16th Street, N. W., 
Washington, D. C., Plaintiff 

v. 

Anna T. Keleher, Woodley Park Towers, 
Washington, D. C., Defendant 

Complaint for Absolute Divorce. 

(Desertion—2 years) 

The complaint of John B. Keleher respectfully shows to 
the Court as follows: 

1. Both parties are adult citizens of the United States 
and bona fide residents of the District of Columbia and said 
plaintiff has been such resident for more than two years 
next prior to the filing of this action. 

2. On, to wit, May 1, 1926 plaintiff and defendant were 
married in Baltimore, Maryland and no issue has been born 
as the result of said union. 

3. That following said marriage, said parties took up 
their abode in the District of Columbia where they lived 
together as husband and wife until, to wit, January 25,1946, 
when the plaintiff went to Florida for a short vacation ar¬ 
ranged by defendant upon the assurance of the defendant 
that she would join him there shortly, but on the contrary, 
upon said plaintiff’s departure, said defendant changed the 
locks on their apartment and without plaintiff’s knowledge 
or consent, removed from safe deposit boxes in the District 
of Columbia in the joint names of said parties, the sum of 
$80,000 in cash belonging to plaintiff. Upon plaintiff’s re¬ 
turn from Florida on, to wit, February 25, 1946, he 

1578 discovered the looting of the safe-deposit boxes by 
defendant, and was informed by defendant that he 

could not return to his home. 
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4. Shortly thereafter, in an effort to effect a reconcilia¬ 
tion, he returned to their home upon defendant’s assurance 
that she would return said funds and effect a reconciliation. 
Despite her promises however, after three days, she finally 
refused to return or account for said funds or to permit 
plaintiff to return to live with her under normal conditions, 
but told him not to return to the home. The said acts and 
conduct of the defendant were such as to constitute a wilful 
desertion of plaintiff by defendant. 

5. Plaintiff accordingly says that said defendant deierted 
him in the early part of March 1946, and that said Inser¬ 
tion has continued without interruption until the present 
time and for more than two years next prior to the filing of 
this complaint. 

6. Plaintiff further says that thereafter in Civil Action 
No. 1296-47 in this Court, said defendant filed suit against 
plaintiff herein for a limited divorce upon the grounds of 
cruelty and adultery and for maintenance, which alction 
came on for final hearing and upon said final hearing in 
January, 1949 her said complaint was dismissed and this 
Court made an award to her of $100 per week for her main¬ 
tenance as the wife of said plaintiff. 

Wherefore, the promises considered, the plaintiff prays 
the judgment of this Court as follows: 

1. That upon final hearing, said plaintiff be granteld an 
absolute divorce a vinculo matrimonii from said defendant 
upon the ground of desertion for more than two years. 

2. And for such other and further relief as the nature of 
the case may require and to the Court may seem just and 
proper. 

John B. Keleher 

Newmyer & Bress 

By 

Alvin L. Newmyer 

Attorneys for Plaintiff | 

1001 15th St., N. W. 

• • • • * • • • * I • 
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1580 Filed Mar 24 1949 

Defendant’s Answer to Complaint for Absolute Divorce. 

The defendant, Anna T. Keleher, in answering the com¬ 
plaint for absolute divorce, shows unto the Court the 
following: 

1. She admits the allegations of Paragraph 1. 

2. She admits the allegations of Paragraph 2. 

3. Defendant denies the allegations of Paragraph 3 as 
written and says unto the Court that due to defendant’s 
infatuation and association with one Dorothy Blake he de¬ 
serted the defendant in January, 1946. 

4. Defendant denies that she ever informed the plaintiff 
that he could not return to the home, but did tell him that 
he w’ould have to give up the company of the said Dorothy 
Blake whom plaintiff informed the defendant was con¬ 
stantly pursuing him. 

5. Defendant denies that she ever informed the plaintiff 
that he could not return home, as charged in paragraph 4, 
and says unto the Court that she did tell the defendant that 
he could return to their home, and he did return, but while 
there received telephone calls from the said Dorothy Blake, 
and afterward deserted defendant and has not returned 

since that time. 

• 1581 6. Defendant denies the allegations of paragraph 

5 and says that the plaintiff deserted her. 

7. Defendant says she is not required to answer the alle¬ 
gations of paragraph 6 in that it adds nothing to this 
complaint. 
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Wherefore, having fully answered, the defendant asks 
that the plaintiff’s suit for divorce be dismissed, that she 
be awarded counsel fees and adequate support, plus costs. 

Anna T. Keleher j 

Subscribed and sworn to before me this 
24 day of March, 1949. 

Arthur L. Manley 
Notary Public, D. C. 

My Commission expires April 30,1950. 

1582 Filed Mar 24 1949 


Cross-Complaint. 

Now comes the cross-plaintiff and by way of cross¬ 
complaint shows unto the Court the following: 

1. She is a citizen of the United States and a resident 
of the District of Columbia and has been such resident 
for more than two years prior to the filing of this suitJ 

2. The cross-defendant is a citizen of the United States 
and a resident of the District of Columbia. 

3. Cross-plaintiff and cross-defendant were married May 
1, 1926 in Baltimore, Maryland. No children were born 
of said marriage. 

4. Cross-defendant has been cruel and inhuman toward 
the cross-plaintiff in that he deserted her, without any 
cause whatsoever, approximately February 5,1946, and the 
parties have not lived or cohabited together since that time. 

5. Cross-defendant has openly and notoriously consorted 
with one Dorothy Blake and has traveled to various pdrts 
of the United States with the said Dorothy Blake. Thlese 
trips were made at various times during the years 1^45, 

1946, 1947, 1948 and 1949, and cross-plaintiff sbys 
1583 upon information and belief, that cross-defendant 
committed adultery with said Dorothy Blake during 
the periods referred to in the following jurisdictions be- 
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sides the District of Columbia: Maryland, Delaware, Penn¬ 
sylvania, New York, New Jersey, Massachusetts, Rhode 
Island, Virginia, North Carolina, South Carolina, Georgia, 
Alabama, Louisiana, Florida, Texas and in other juris¬ 
dictions up to the filing of this cross-complaint. 

6. The cross-defendant has used the said Dorothy Blake 
to further his interest and participation in gambling activ¬ 
ities in the District of Columbia, in the State of Maryland 
and elsewhere. 

7. The cross-defendant has wilfully refused to properly 
support the cross-plaintiff, although well able to do so. 

8. Cross-defendant has assaulted the cross-plaintiff, has 
used vile, profane and abusive language, and on several 
occasions has threatened her life. 

9. Answering further as to this cross-complaint, cross¬ 
plaintiff says that cross-defendant is possessed of a vast 
amount of property and engaged with Dorothy Blake in 
the gambling business in the District of Columbia, in Mary¬ 
land, and in other places, and has an income approximating 
$30,000 a month, and cross-plaintiff asks that he be re¬ 
quired to pay adequately for her support and to take care 
of her necessities. 

10. The acts of cruelty on the part of the cross-defendant 
has caused the cross-plaintiff great suffering, and the con¬ 
duct of cross-defendant has created in the cross-plaintiff a 
state of mind operating on her physical system, producing 
bodily injury, and the treatment meted out to cross-plain¬ 
tiff has destroyed her peace of mind and happiness, and 
has endangered her health and utterly defeated the legiti¬ 
mate objects of the marriage. Cross-plaintiff says that the 

acts of adultery constitute cruelty and personal in- 
1584 dignity to such an extent that cross-plaintiff’s health 
has been seriously impaired. 

11. Cross-plaintiff says further that on March 22, 1949, 
the said Dorothy Blake called cross-plaintiff on the phone 
and threatened her with bodily injury if she attempted to 
come between the cross-defendant and the said Dorothy 
Blake. 
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12. Cross-plaintiff says further that the cross-defendant 
has lavished great sums of money on the said Dorothy 
Blake, has provided her with an expensive automobile, a 
television set, expensive jewelry and furs, and has estab¬ 
lished her in a well fitted, luxurious apartment, all paid for 
by the cross-defendant. 

13. By virtue of order of this court the cross-defendant 
is required to pay the cross-plaintiff the sum of $400 per 
month. Cross-plaintiff says that this sum is wholly inade¬ 
quate to take care of her needs and that she has incurred 
obligations during the past three years, and asks tha|t the 
cross-defendant he required to pay for same. 

Wherefore, the premises considered cross-plaintiff 
prays.: 

1. That cross-defendant’s suit for absolute divorde be 
dismissed. 

2. That cross-plaintiff be awarded a decree of liniited 

divorce on the grounds of cruelty. I 

3. That cross-defendant be required to adequately sup¬ 
port the cross-plaintiff, pendente lite and permanently. 

4. That the cross-defendant be required to pay all coujnsel 

fees on behalf of the cross-plaintiff. I 


5. And for such other and further relief as the circum¬ 
stances of the case may require and to this Court may 
seem just and proper. 

Anna T. Keleher 

Subscribed and sworn to before me 
this 24 day of Mar. 1949. 

Arthur L. Manley, 

Notary Public, D. C. 

My Commission expires April 30,1950. 


# 
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1585 Filed May 24 1949 

Answer of John B. Keleher to Cross Complaint. 

The answer of the Plaintiff, John B. Keleher, to the cross 
complaint filed by the Defendant, Anna T. Keleher, respec¬ 
tively shows: 

1-2-3. He admits the allegations of these paragraphs. 

4. He denies the allegations of paragraph 4 charging him 
with cruelty and desertion. 

5-6-7-8-9-10-11-12. He denies the allegations of these par¬ 
agraphs. 

13. He admits that he is paying the sum of $100.00 per 
week to the Defendant in accordance with a final decree be¬ 
tween said parties in Civil Action No. 1296-47, but he de¬ 
nies that said sum is inadequate or that he is justly re¬ 
quired to pay anything further. 

Wherefore, plaintiff prays, that said cross complaint be 
dismissed. 

John B. Keleher 

Newmyer & Bress 

By Al Newmyer 
Attys pltf. 

1586 Filed Mar 10 1950 

This cause came on for hearing without a jury and, upon 
the evidence adduced at the trial, the Court makes the fol¬ 
lowing Findings of Fact and Conclusions of Law: 

Findings of Fact. 

1. The plaintiff, John B. Keleher, and the defendant, 
Anna T. Keleher, were married on May 1, 1926, in Balti¬ 
more, Maryland and no issue has been born of said mar¬ 
riage. 

2. Plaintiff and defendant are and have been bona fide 
residents of the District of Columbia since May 1,1926. 

3. On to wit, March 1, 1946, the defendant locked plain¬ 
tiff out of their home and refused to effect a reconciliation 


without justification and said defendant’s conduct in lock¬ 
ing plaintiff out of his home and refusing to effect a recon¬ 
ciliation constituted a desertion of plaintiff by defendant, 
and said desertion continued for more than two years prior 
to the filing of the complaint herein. 

4. The plaintiff is the sole owner of 6,000 shares of com¬ 
mon stock of the United States Steel Corporation of the 
current market value of $30 per share, or a, total value of 
approximately $180,000. Against this stock there is ja loan 
of approximately $30,000, leaving a net value for saicj. stock 
of approximately $150,000. Said stock currently produces 
a gross dividend income of $12,000 per annum. Plaintiff 
is also the sole owner of certain real estate at 14th and 
Thomas Circle in the District of Columbia, known as 1336 
Massachusetts Avenue, N. W., which real estate has a pres¬ 
ent market value of $125,000. Said real estate produces an 
annual net rental income of approximately $9,500 aftiir the 

payment of upkeep charges and real estate taxes. 
1587 The total market value of plaintiff’s entire property, 

real and personal, totals $275,000.00. Adding tp this 
sum the $60,000.00 of plaintiff’s money which defendant 
took from plaintiff’s safe deposit boxes and retained the 
total amount of plaintiff’s property, real and personal, is 
$335,000.00. 

5. The evidence does not establish any increase ii]i the 
extent of plaintiff’s income or the value of his property 
since January 14, 1949 and up to the present time. j 

6. Defendant should receive from the plaintiff the lump 

sum of $60,000.00 as permanent alimony in lieu of and in 
release of all her claims and rights against plaintiff and his 
estate. This, together with the $60,000.00 of plaintiff’s 
money already taken and retained by defendant, amounts 
to $120,000.00, a sum which is in excess of 35% of the jotal 
value of plaintiff’s property, as established by the record 
in this cause of action. j 
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Conclusions of Law. 


1. Plaintiff’s allegation that the defendant on, to wit, 
March 1, 1946, wilfully deserted him, and that said deser¬ 
tion has continued for more than two years prior to the 
filing of the complaint herein, has been established by the 
evidence and the plaintiff is, accordingly, entitled to an ab¬ 
solute divorce from defendant on the ground of desertion. 

2. The plaintiff, as husband of the defendant, should be 
required to pay her the lump sum of $60,000.00 as final per¬ 
manent alimony in lieu of and in release of all her claims 
and rights against plaintiff and his estate. This lump sum 
of $60,000.00 to be paid as final permanent alimony shall be 
additional to and beyond the $60,000.00 taken from the joint 
safe deposit boxes by defendant and retained as above men¬ 
tioned, and the said $60,000.00 so taken from said safe 
deposit boxes and retained by defendant shall, by virtue 
of the judgment of the Court in this action, become and 
continue to be the property of the defendant solely. 

3. Plaintiff, as husband of defendant, should pay her at¬ 
torney of record the sum of $2,500.00 as counsel fees for his 
services rendered to her in this cause and in the consoli¬ 
dated cause Civil Action No. 197-49, which said con- 

1588 solidated cause the Court has ordered dismissed 
contemporaneously herewith. 

Accordingly, the Court will enter a judgment in accord¬ 
ance with the foregoing Findings and Conclusions. 


March 10, 1950. 


Charles F. McLaughlin 
Judge. 


1589 Filed Mar 10 1950 


Final Judgment. 

This cause came on to be heard at this term of Court and 
thereupon, upon consideration thereof, and in accordance 
with the Memorandum Opinion and the Findings of Fact 
and Conclusions of Law filed herein, 
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It is by the Court, this 10th day of March, 1950, 

Adjudged and Ordered : 

1. That the plaintiff, John B. Keleher, he and|he is 
hereby awarded an absolute divorce from the bond oi mar¬ 
riage existing between said plaintiff and the defendant, 
Anna T. Keleher, upon the ground of desertion; provided, 
however, that this judgment dissolving said marriage shall 
not be effective until the expiration of the time allowed for 
taking an appeal, nor until the final disposition of ary ap¬ 
peal taken and, in no event, until the expiration of six 
months after this date. 

2. Said plaintiff, John B. Keleher, shall pay to the de¬ 
fendant, Anna T. Keleher, as permanent alimony, the 'lump 
sum of Sixty Thousand ($60,000) Dollars in lieu of ahd in 
release of all her claims and rights against said plaintiff 
and his estate; provided however, that said lump sum pay¬ 
ment shall not be made until the expiration of six months 
after this date or, if an appeal is taken from this judgment, 
until the disposition of such appeal; and, provided further, 
that pending the expiration of said period of six months or 
pending the disposition of any appeal so taken, the defen¬ 
dant shall pay to the plaintiff the sum of One Hundred 
($100.00) Dollars per week, the first payment to be duel and 
payable on the 11th day of March, 1950, for the weell be¬ 
ginning on said date, and the aggregate of such welekly 

payments shall be deducted from said lump sum 
1590 amount of Sixty Thousand ($60,000.00) Dollars and 
only the difference shall be payable to the defendant 
upon the expiration of said period of six months or ppon 
the disposition of any such appeal, whichever shall fyter 
occur. This lump sum of Sixty Thousand ($60,000.00) dol¬ 
lars to be paid as final permanent alimony shall be addi¬ 
tional to and beyond the Sixty Thousand ($60,000.00) ]f>ol- 
lars belonging to plaintiff but taken from the joint ^afe 
deposit boxes by defendant and retained by her, and Ithe 
said Sixty Thousand ($60,000.00) Dollars so taken fijom 
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said safe deposit boxes and retained by defendant shall by 
virtue of the judgment herein become and continue to be 
the property of the defendant solely. 

3. Said plaintiff, John B. Keleher, shall pay to the de¬ 
fendant, Anna T. Keleher, as counsel fees for her attorney, 
James J. Laughlin, Esq., the sum of Twenty-five Hundred 
($2,500.00) Dollars for his services rendered to her in this 
cause and in the consolidated cause, Civil Action No. 197-49, 
said payment to be made within sixty days after the date 
of this judgment. 

Charles F. McLaughlin 
Judge. 

March 10, 1950. 

1598 Filed Mar 26 1947 

’ IN THE DISTRICT COURT OF THE UNITED STATES FOR THE 

DISTRICT OF COLUMBIA 

Civil Action No. 1296-47 

Anna T. Keleher, 2737 Devonshire Place, N. W., Plaintiff, 

v. 

John B. Keleher, Defendant, 
and 

Dorothy Blake, Co-respondent. 

Complaint for Limi ted Divorce and/or Maintenance. 

The complaint of Anna T. Keleher respectfully shows to 
the Court as follows: 

1. That she is an adult citizen of the United States, and 
an actual bona-fide resident of the District of Columbia, 
having been such resident for more than two years prior to 
the institution of this suit, residing at 2737 Devonshire 
Place, N. W., Washington, D. C. 

2. That the defendant, John B. Keleher, is likewise an 
adult citizen of the United States, and a resident of the 
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District of Columbia, and now resides at 2400 16th Street, 
N. W., Washington, D. C. 

3. That the co-respondent, Dorothy Blake, is according 
to plaintiff’s information and belief a citizen of the United 
States, and a resident of the District of Columbia. 

4. That heretofore, to-wit, May 1, 1926 plaintiff an£ de¬ 
fendant, John B. Keleher, were lawfully married in Balti¬ 
more, Maryland, no issue having been borne as the rpsult 
of said union. 

5. That subsequent to the marriage of the parties hereto, 
as aforesaid, they took up their abode in the District of 
Columbia, where they lived and cohabited as husband and 
wife until, to-wit, January 25th, 1946 when the defen 

John B. Keleher, deserted the plaintiff, and sai 
1598 sertion has continued without interruption unti' 
present time. 

6. Plaintiff avers that she has at all times during the ijnar- 
riage of the parties hereto conducted herself in accordance 
with her marital duties, but that the defendant, Jolnji B. 
Keleher, has notwithstanding the same, over a long pefiod 
of time, treated the plaintiff with extreme cruelty, which 
said cruelty destroyed the purpose of the marriage of the 
parties hereto, and adversely affected plaintiff’s health. 

7. Upon information and belief plaintiff avers that the 
defendant, John B. Keleher, committed the act and offejnse 
of adultery with the co-respondent, Dorothy Blake, in Mi^mi 
Beach, Florida, on numerous occasions between, to-wit, Jan¬ 
uary 27th, 1946, and March 1st 1946. 

8. Upon information and belief plaintiff avers that jthe 
defendant, John B. Keleher, committed the act and offepse 
of adultery with the co-respondent, Dorothy Blake, on, [to- 
wit, September 20th, and September 21st, 1946 at Atlantic 
City, New Jersey. 

9. Plaintiff avers that the defendant, John B. Keleher, 
has failed and refused, and continues to fail and refuse to 
adequately support and maintain the plaintiff, although 
well able so to do; that defendant, John B. Keleher, accord- 
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ing to plaintiff’s information and belief, bad an income dur¬ 
ing the year 1946 in excess of $60,000. 

Wherefore, the premises considered, plaintiff prays the 
judgment of this Court as follows: 

1. That upon final hearing of this cause the plaintiff be 
awarded a judgment for limited divorce on the ground of 
adultery, or cruelty, and/or that upon final hearing of this 
cause plaintiff be awarded such sums of maintenance for, 
her separate support as would be awarded to her as ali¬ 
mony in case of divorce. 

2. That plaintiff be allowed temporary and permanent 

alimony, counsel fees and suit money. 

1600 3. And for such other and further relief as the 
nature of case may require, and to the Court may 

seem just and proper. 

Anna T. Keleher. 

Raymond Neudecker 
John Alexander 
Attorney for Plaintiff 
Investment Building 

1601 Filed Apr 15 1947 
Answer and Counterclaim. 

The answer of the defendant, John B. Keleher, to the com¬ 
plaint filed herein respectfully shows to the Court as fol¬ 
lows: 

1, 2, 3, and 4: He admits the allegations of these para¬ 
graphs. 

5: He denies the allegation that he deserted the plaintiff 
on January 25, 1946, or at any other time, but on the con¬ 
trary says that on or about said date the plaintiff herein 
wilfully deserted him and at the same time took with her a 
very large sum of money in cash which she removed without 
his knowledge or consent from the safe deposit box, none 
of which funds belonged to her, and part of which this de- 
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fendant was holding for another person. He furthet says 
that, although frequently requested, she has failed ajid re¬ 
fused to return said funds or any part thereof, or to give 
any accounting therefor, although frequently demanded. 

6, 7 and 8: He denies the allegations of these paragraphs. 

9: He denies the allegations of this paragraph, and al¬ 
leges that the plaintiff, by reason of her own misconduct 
and her wrongful appropriation of his funds, as well ^is her 
own financial means accumulated as gifts from this defen¬ 
dant over a course of years, as well as her own ability to 
support herself, is not in need of or entitled to sup- 
1602 port and maintenance from this defendant. 

Counterclaim. 

By way of counterclaim, this defendant, John B. Keleher, 
says: 

That the plaintiff, during her married life with the de¬ 
fendant, has continually abused, persistently nagged, and 
had a violent temper, and treated the defendant with ex¬ 
treme cruelty, and that she has been for years addicted to 
the excessive use of alcoholic beverages, and so frequently 
under the influence of liquor that she neglected the ma rital 
home and the well-being of the defendant, and by her mis¬ 
conduct in these respects, impaired defendant’s health and 
physical well-being, and that she on, to wit, January 25, 
1946, wilfully deserted and abandoned this defendant and 
changed the locks on their abode so as to bar him from re¬ 
turning to his home, and by her planned deception during 
his absence, and without his knowledge or consent, removed 
from a safe deposit box maintained by him a very large sum 
of money in cash, none of which belonged to her and part 
of which this defendant was holding for another person. 
He further says that although frequently demanded, she 
has failed and refused to return said funds or to reader 
any accounting therefor. 
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Wherefore, the premises considered, this defendant 
prays: 

1. That the complaint filed herein be dismissed; 

2. That the plaintiff herein be required to return to the 
defendant said sum of money wrongfully appropriated by 
her and to make due accounting therefor; 

3. That this defendant, upon final hearing, be awarded a 
divorce a mensa et thoro from the plaintiff for cruelty; 

4. And for such other and further relief as to the 

1603 Court may seem just and proper. 

John B. Keleher. 

Newmyer & Bress 
By Alvin L. Newmyer 

Attorneys for Defendants 
1001 - 15th St., N. W. 

Washington, D. C. 

• ••••••••• 

1604 Filed Oct 11 1947 

Reply and Answer to Counterclaim. 

Comes now the above-named plaintiff and for reply to 
the answer of the defendant in the above-entitled case. 

1: In reply to paragraph 5 of the defendant’s answer, 
plaintiff denies the allegations of this paragraph and fur¬ 
ther denies the allegations set out under paragraph 9. 

2: The plaintiff in answer to the counterclaim of the de¬ 
fendant denies each and every allegation therein set forth, 
and respectfully requests that the Court dismiss the same. 

Anna T. Keleher, Plaintiff 

Roy St. Lewis, Attorney for Plaintiff 
1266 National Press Building 
Washington 4, D. C. 

• ••••••••• 
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1605 Filed Jun 24 1948 

Findings of Fact and Conclusions of Law. 

This cause came on for hearing upon plaintiff’s Motion 
for Maintenance Pendente Lite, and upon consideration of 
the testimony offered on behalf of the respective parties in 
open court, the court makes the following: 


Findings of Fact. 


1. The plaintiff, Anna T. Keleher amply provided for her 
maintenance in taking from the safe deposit boxes, at the 
time of said parties, separation, considerable su|ms of 
money belonging to defendant. 

2. Although plaintiff admits that she took sums to 
$32,000 or $33,000, the other evidence fairly shows that the 
amount taken was considerably in excess of the amount 
admitted by plaintiff to have been taken by her and was at 
least twice the amount so admitted. 

3. That unless said plaintiff has improvidently expended 

or lost said sums, she is in possession of funds of heir hus¬ 
band far in excess of her requirements for maintenance 
pending final hearing. | 

4. That plaintiff’s endeavor to prove that such funds! have 
been expended or lost by her is not acceptable to the ^ourt. 

Upon the foregoing findings of fact, the court mak^s the 
following: 

Conclusions of Law. 

That said plaintiff is not entitled to an Order for Main¬ 
tenance Pendente Lite, and her motion for maintenance 
pendente lite must be overruled. 

F. Dickinson Letts, 

Justice. 


(tailing 
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1606 Filed Jun 24 1948 

Order Overruling Plaintiff’s Motion for Maintenance 

Pendente Lite. 

Upon consideration of plaintiff’s motion for maintenance 
pendente lite in the above entitled cause, and after testi¬ 
mony offered on behalf of the parties in open court, and the 
court having filed herein its Findings of Fact and Conclu¬ 
sions of Law, in accordance therewith, it is by the Court 
this 24th day of June, 1948, 

Ordered that plaintiff’s motion for maintenance pendente 
lite be and the same is overruled. 

F. Dickinson Letts, 
Justice. 

• ••••••••• 

1607 Filed Feb 10 1949 

This cause came on for hearing without a jury and upon 
the evidence adduced at the trial, the Court makes the fol¬ 
lowing Findings of Fact and Conclusions of Law: 

Findings of Fact. 

1. The plaintiff, Anna T. Keleher, and the defendant, 
John B. Keleher, were married on May 1, 1926, at Balti¬ 
more, Maryland, and no issue has been bom of said mar¬ 
riage. 

2. Said parties lived together until about January 25, 
1946 when, upon the promise of the plaintiff that she would 
join him within a few days for a vacation in Miami, Florida, 
the defendant went to Miami upon said assurance and 
shortly after he left Washington the plaintiff removed from 
safety deposit boxes in the joint names of both parties, in 
the District of Columbia, all of the money therein, which she 
testified was between $30,000 and $32,000, approximately 
$15,000 in one box and approximately $17,000 in the other. 
The defendant testified that the amount of money with¬ 
drawn from said boxes totalled $80,000, consisting of 
$60,000 in one box and $20,000 in the other, and the Court 
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finds that said money belonged to the defendant arid that 
the actual amount removed was considerably in excess of 
the amount admitted by plaintiff and was at least twice the 
amount so admitted by her, and that her endeavor to prove 
that such funds have been completely expended or i.ost by 
her is not acceptable to the Court. 

1608 3. That upon defendant’s return from Florida he 

was informed by plaintiff that she had changed the 
door locks on their apartment and that he need no ; come 
home. Later the defendant discovered that the paintiff 
had removed the funds from the safety deposit boxes. The 
defendant made efforts for a reconciliation, conditioned on 
plaintiff’s accounting for the funds she had extracted from 
the safety deposit boxes but plaintiff refused to account for 
said funds, or even to admit taking them, and the defendant 
accordingly discontinued living with her. From these facts, 
the Court finds that plaintiff was more interested in re¬ 
taining the money she had taken than in effecting a recon¬ 
ciliation with the defendant and that, as a result of her 
aforesaid conduct, the plaintiff and defendant separated on 
or about March 1, 1946, since which time said parties have 
not resided together. 

4. That the plaintiff’s allegations of cruelty on the part 
of the defendant prior to the filing of the Complaint [herein 
have not been sustained, and the proof does not sustain a 
charge of adultery. 

5. That inasmuch as plaintiff remains the wife of the de¬ 
fendant, it is incumbent on him to maintain her and the 
Court finds that $100.00 per week is a reasonable and proper 
amount for her separate maintenance. 

6. That the defendant having requested, upon motion by 
his counsel at the conclusion of plaintiff’s case, permission 
to dismiss without prejudice his cross-claim for a limited 
divorce for cruelty, so that he might now proceed to file an 
action for absolute divorce, the Court grants leave to defen¬ 
dant to dismiss his said cross-claim herein without preju¬ 
dice to his rights. 
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7. That in accordance with the practice requiring the hus¬ 
band to pay legal fees incurred by the wife in domestic liti¬ 
gation, the Court finds that reasonable compensation 
1609 to plaintiff’s present attorney, James J. Laughlin, 
Esq., is the sum of $2,000.00, and that reasonable 
compensation to plaintiff’s former attorney herein, Roy St. 
Lewis, Esq., is the sum of $1,500.00; which amounts said de¬ 
fendant should be required to pay, together with the taxable 
costs of this proceeding, excluding any docket fee to counsel 
as part of said costs. 

Conclusions of Law. 

1. The plaintiff’s conduct in appropriating defendant’s 
funds to her own use, in locking him out of their home, re¬ 
fusing to return his funds and effect a reconciliation, was 
not justified. 

2. The charges in her Complaint of cruelty on the part of 
the defendant have not been sustained, nor does the evi¬ 
dence sustain any other grounds for divorce on the part of 
the plaintiff, and her Complaint herein must accordingly be 
dismissed. 

3. The defendant’s motion for leave to dismiss his cross¬ 
claim for limited divorce is a proper request and said cross¬ 
claim will be entered dismissed upon defendant’s motion 
and without prejudice. 

4. The defendant, as the husband of plaintiff, should be 
required to pay her $100.00 per week as separate mainte¬ 
nance, together with counsel fees payable in the amounts 
and to her respective attorneys as recited in the foregoing 
Findings of Fact, together with taxable Court costs, ex¬ 
cluding docket fee to her attorneys. 

Accordingly, the Court will enter a judgment in accord¬ 
ance with the foregoing Findings and Conclusions. 

Edward A. Tamm, 

Judge. 

February 9, 1949. 

• ••♦•••••# 
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1610 Filed Feb 10 1949 

Final Judgment. 


This cause came on to be beard at this term of Court and 
thereupon, upon consideration thereof, and in accordance 
with the Findings of Fact and Conclusions of Law filed 
herein, it is by the Court this 9th day of February, 1949, 
adjudged and ordered 

1. That the complaint for limited divorce upon the 
grounds of cruelty be and the same is hereby dismissed. 

2. That defendant’s motion for leave to dismiss his cross¬ 
claim for limited divorce be granted and said cross-claim is 
dismissed without prejudice to defendant. 

3. That defendant, John B. Keleher, shall pay to the plain¬ 
tiff, Anna T. Keleher, as separate maintenance, the s^m of 
$100.00 per week, payable weekly, commencing February 12, 
1949 and shall pay to James J. Laughlin, Esq., her attorney, 
the sum of $2,000.00 counsel fees and to Roy St. Lewis, 
Esq., her former attorney herein, the sum of $1,500.00 coun¬ 
sel fees, and shall also pay the taxable cost of this proceed¬ 
ing excluding docket fee. 

Edward A. Tamm, 

Judge. 

1613 Filed May 26 1950 

Opinion. 

C. A. 197-49 
C. A. 204-49 

Anna T. Keleher and John B. Keleher were married on 
May 1, 1926 and no children were born as a result of the 
marriage. 

The Court has heard two cases. They will be discussed 
separately and at the conclusion of the discussion the 
Court will announce his decision in both cases. The C|ourt 
will now discuss the first case. 

The first cause of action is that of Anna T. Keleher, 
Plaintiff v. John B. Keleher, Defendant, designated Civil 
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Action 197-49, and is an action for limited divorce on tlie 
ground of cruelty. The complaint in this action was filed 
January 15, 1949. 

The plaintiff Anna T. Keleher had previously and on 
March 26, 1947 filed a complaint in this court—the United 
States District Court for the District of Columbia—desig¬ 
nated as Civil Action 1296-47 against the defendant John 
B. Keleher praying for the same type of relief prayed for 
in the current action, namely, for a limited divorce on the 
ground of cruelty. In that case a determination of the 
issue of cruelty was made by the Court by Judge 

1614 Edward A. Tamm, before whom the case was tried. 
At the close of that hearing the Court announced 

his conclusion that the plaintiff had not established a course 
of conduct of legal cruelty on the part of the defendant 
toward the plaintiff and accordingly dismissed the com¬ 
plaint. That was on January 14, 1949. 

The next day, January 15,1949, the plaintiff filed another 
complaint—the present complaint—designated as Civil Ac¬ 
tion 197-49, asking for the same relief asked for in the 
action which had been dismissed, namely, for a limited 
divorce on the ground of cruelty. In the current action, 
as in the previous one just mentioned, the plaintiff alleges 
and relies on the charge of adultery with one Dorothy Blake 
and in addition in the current case alleges and relies on the 
charge that the defendant has openly and notoriously con¬ 
sorted with one Dorothy Blake and has traveled to various 
parts of the United States with said Dorothy Blake and 
that defendant has used said Dorothy Blake to further his 
interest in gambling activites in the District of Columbia, 
State of Maryland and elsewhere, and furthermore plain¬ 
tiff alleges and relies on the charge of harrassment 

1615 of plaintiff by defendant and by said Dorothy Blake 
in company with the defendant, in the making of tele¬ 
phone calls to plaintiff and in such telephone calls in taunt¬ 
ing plaintiff and in cursing her and annoying her by the 
singing of songs and making of threats against her. 
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The Court in the previous case having made finding of 
fact that the defendant had not been guilty of conduct con¬ 
stituting cruelty to plaintiff down to the date of the filing of 
the petition in that case, namely, March 26, 1947, the only 
question as to cruelty before this Court in the present case 
is whether the defendant was guilty of cruelty to the £lain- 
tiff between March 26, 1947 and January 15, 1949, the date 
of the filing of the complaint in this action. 

As to the charge of cruelty based on a claim of aduftery 
with one Dorothy Blake, the Court in the previous lease 
found that the plaintiff failed to establish such charge of 
cruelty. This Court likewise finds that in the present jease 
the plaintiff has failed to establish a charge of crueltV on 
the basis of a claim of adultery with one Dorothy 

1616 Blake between March 26,1947 and January 15,1949. 

The Court has considered all the evidence in the 
record in connection with the charge that the defendant has 
been guilty of legal cruelty to the plaintiff in openly and 
notoriously consorting with one Dorothy Blake and in trav¬ 
eling with her to various parts of the country as alleged 
in plaintiff’s complaint, and finds that the record does I not 
sustain that charge of legal cruelty. 

The Court further finds that the plaintiff has not estab¬ 
lished that defendant was guilty of a course of legal cruelty 
toward plaintiff through the use of one Dorothy Blake to 
further defendant’s gambling activities in the District of 
Columbia, in the State of Maryland and elsewhere as al¬ 
leged in plaintiff’s petition. 

The Court has likewise considered all the evidence in 
connection with the charge of legal cruelty based on the 
claim of harrassment, threats, taunts, the singing of soi|igs 
and other alleged misconduct of defendant or of one Doro¬ 
thy Blake in connection with the defendant and finds, like¬ 
wise, that the plaintiff has failed to establish such 
charge. 

1617 At this point the Court feels that it is appropriate 
to include in this statement the pronouncement of the 


32 


trial judge at the close of the evidence in the trial of the 
case of Keleher v. Keleher, Civil Action 1296-47 on the 
question as to what constitutes cruelty in a case of this kind. 
Although the present case covers only the period from 
March 26,1947 to January 14,1949, while the previous case 
covered the entire period of the married life of plaintiff 
and defendant down to March 26, 1947, the pronouncement 
by the trial court in the previous case appears to this Court 
to be equally applicable to the situation in the present case. 
In that pronouncement in the previous case the trial court 
said: 

“In reaching its findings, the Court emphasizes to coun¬ 
sel for plaintiff and defendant, that it bases its ruling solely 
upon the grounds of the revelant and the competent testi¬ 
mony which has been adduced. The Court points out that 
the record contains a certain amount of hearsay, a certain 
amount of information offered upon the statement that it 
would be subsequently tied into the case at issue, and the 
Court rejects from its findings that evidence which is not 
competent, which is not relevant to the two basic issues 
which are before the Court at this time. 

“The Court, of course, does not accept the pleadings of 
counsel at this state of the case in summarizing the testi¬ 
mony, but must confine its rulings and its findings solely to 
the testimony adduced by the witnesses on the witness 
stand. 

“There are two issues before the Court. First the issue 
of the cruelty of the defendant to the plaintiff, and, sec¬ 
ondly, the question of maintenance for plaintiff, whether 
she does or does not prevail in this action. 

1618 “The Court’s first problem is to determine what 
constitutes cruelty in a case of this kind. That in¬ 
fidelity may or may not be cruelty, the Court points out, but 
refers counsel to the various textbooks which state that in¬ 
fidelity alone, misconduct on the part of a husband in having 
affairs with other women, which misconduct falls short of 
adultery, does not constitute cruelty. That such acts of 
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misconduct are legally classified as indignities in thqse ju¬ 
risdictions in which personal indignity is a basis for di vorce. 
The Court, consequently, must find first that insofar as any 
evidence is adduced before the Court relating to the con¬ 
duct of the defendant with other women, it is not per se an 
act of cruelty towards the plaintiff without further show¬ 
ing.” 


The Court has considered the testimony of the plaintiff, 
her niece and the medical witnesses as to plaintiff’s physical 
condition, her nervousness, inability to sleep and eat nor¬ 
mally, and loss of weight, and the testimony of one doctor 
who treated plaintiff in January of this year to the effect 
that in the process of his examination of plaintiff he found 
her enemic and that an x-ray of her chest showed a definite 
infiltration of the left upper lobe of the lung which ths wit¬ 
ness stated to his mind is due to tuberculosis. The Court 
has also considered the testimony of the doctors that marital 
separation and litigation, harrassment, threats and annoy¬ 
ances by a husband could and would produce a state of 
mind that could result in bodily injury. Thi^ evi- 
1619 dence is insufficient to entitle plaintiff to prevail in 
this action in view of the Court’s finding that the 
plaintiff has failed to establish the charges of cruelty on the 
part of the defendant which are alleged and relied upon by 
plaintiff in her complaint. 

This concludes the discussion of the first case. The Court 
will not discuss the second case. 

The second cause of action is that of John B. Keleher, 
Plaintiff v. Anna T. Keleher, Defendant, designated as Civil 
Action 204-49, and. is an action for absolute divorce on 
the ground of desertion of the plaintiff by the defendant for 
a period of more than two years prior to the filing of the 
action of January 17, 1949. 

The basis for the charge of desertion alleged by plaintiff 
in his complaint is that on January 25, 1946 while plaintiff 
and defendant were living together in Washington, 4. C. 
as man and wife, plaintiff went to Florida with the un|der- 
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standing with defendant that she would follow plaintiff 
there, but that defendant did not come to Florida and that 
during plaintiff’s absence from Washington defendant 
changed the locks on their apartment and that upon 

1620 plaintiff’s return to Washington defendant refused 
to permit plaintiff to live with her under normal con¬ 
ditions, but told him not to return to the home. Plaintiff 
alleges that this conduct constituted a wilful desertion of 
plaintiff by defendant, and that said desertion had con¬ 
tinued for more than two years prior to the filing of the 
petition in the action. 

Defendant in her answer denies that she ever informed 
plaintiff that he could not return to the home, but alleges 
that she did tell him he would have to give up the company 
of one Dorothy Blake, and further alleges that plaintiff did 
return but while there received telephone calls from one 
Dorothy Blake, and afterward deserted defendant and has 
not returned. 

In the action previously referred to entitled Anna T. 
Keleher, Plaintiff v. John B. Keleher, Defendant, Civil Ac¬ 
tion 1296-47, Defendant John B. Keleher filed a counter¬ 
claim in which he prayed for a limited divorce on the ground 
of cruelty and in that action alleged that plaintiff had de¬ 
serted and abandoned defendant and changed the locks on 
their abode so as to bar him from returning to his home. 
At the termination of the hearing the Court in an- 

1621 nouncing his conclusions granted permission to de¬ 
fendant to dismiss his counterclaim, but announced 

as part of his conclusions that plaintiff’s conduct in locking 
defendant out of their home and refusing to effect a recon¬ 
ciliation was not justified. 

It is well established that facts once litigated and deter¬ 
mined within the limits of the subject matter of the action 
and upon which the judgment rests, are conclusive between 
the same parties. 17 Amer. Juris. 492 and cases cited. 

In the case of Gill v. Gill , 79 TJ. S. App. D. C. p. 357 a 
divorce action, the rule is stated by the Court of Appeals of 
the District as follows: 
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Even if the suit is for a different cause of actiop, the 
right, question or fact, once so determined, must as between 
the same parties, be taken as conclusively established, so 
long as the judgment in the first suit remains unmodijfied. ’ ’ 

The Court finds that defendant’s conduct in locking de¬ 
fendant out of their home and refusing to effect a recon¬ 
ciliation constituted a desertion of plaintiff by defendant, 
and that said desertion continued for more than two years 
prior to the filing of the complaint in this actioi}. 

1622 In the circumstances the Court is now confronted 
with the question as to whether alimony should be 

awarded in this action and if so in what amount. 

Title 16, Section 412 of the District of Columbia Code 
(1940) provides: 

“If the divorce is granted on the application of the hus¬ 
band, the Court may, nevertheless, require him to pay ali¬ 
mony to the wife, if it shall seem just and proper.” 

Under this statute, as stated, alimony may be grant 3d to 
the wife even though the divorce was granted on the appli¬ 
cation of the husband if it shall seem just and proper to the 
Court. 

In the very recent case of Quarles v. Quarles decided by 
the Court of Appeals of the District of Columbia, desig¬ 
nated No. 10286, decided December 19, 1949, and nol; yet 
reported in the D. C. Appeals Reports, the Court of Appeals 
set forth considerations to be taken into account by the 
trial court in it’s determination as to the granting of ali¬ 
mony to a defendant in a divorce action. The Court of Ap¬ 
peals in discussing the question of the award of alimony to 
a wife in an action in which a divorce was granted on appli¬ 
cation of the husband stated: 

“From the very nature of the problem, however 

1623 no fixed set of rules or formulae can be substitu 
for a careful study of the particular facts and cirq 

stances in each case. Nevertheless, certain impelling 
tors of an equitable nature have always affected 


ted 
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awards. Among the factors have been: the duration of the 
marriage; the number and age of the children; the age and 
health of the parties; their respective economic conditions 
—both present and prospective; the wife’s contribution to 
the accumulation of the husband’s property; the circum¬ 
stances under which the divorce was granted; the effect, if 
any, upon the family; and the interest of society generally 
to prevent a person, wherever possible, from becoming a 
public charge.” 

The Court has taken into account the considerations men¬ 
tioned in that opinion which it deems applicable to the in¬ 
stant situation. 

The present case is a civil action in which the question of 
the financial condition of the parties is to be taken into 
account for the purpose of making a determination as to 
what amount of alimony should be granted, if alimony is to 
be awarded. The source of the income of John B. Keleher 
is not an issue in the case. In this civil action it is the ex¬ 
tent and value of his property—not the manner in which it 
was acquired—to which the Court must look in making a 
determination as to the amount of alimony to be allowed, 
if any. 

1624 Much evidence was introduced by the defendant 
'with respect to telephone calls between the plaintiff and 
other persons. Many of the identical telephone call slips 
introduced in this case were in the record upon which Judge 
Tamm based his determination. The Court is unable to find 
that the evidence of the additional telephone calls intro¬ 
duced in the present case establishes any increase in the ex¬ 
tent and value of plaintiff’s property, since January 14, 
1949. 

The findings of fact made by Judge Tamm on January 14, 
1949 in Civil Action 1296-47 included a finding that the 
plaintiff in that action, Anna T. Keleher, removed from 
safety deposit boxes in the joint names of plaintiff and de¬ 
fendant, in the District of Columbia—a sum of money 
amounting to at least $60,000.00 to $64,000.00, and that the 
endeavor of plaintiff in that action, Anna T. Keleher, to 
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prove that such funds had been completely expended orjlost 
by her was not acceptable to the Court. 

In his findings of fact Judge Tamm stated: 

1625 “* * * Plaintiff removed from safety boxes in joint 

names of both parties, in the District of Columbia, 
all the money therein, which she testified was between 
$30,000.00 and $32,000.00, approximately $15,000 in one and 
$17,000 in the other. The defendant testified that the amount 
of money withdrawn from said boxes totalled $80,000 con¬ 
sisting of $60,000 in one box, and $20,000 in the other, and 
the Court finds that said money belonged to the defendant 
and that the actual amount removed was considerably in ex¬ 
cess of the amount admitted by plaintiff, and was at least 
twice the sum so admitted by her, and that her endeavor to 
prove that such funds have been completely expended, or 
lost by her is not acceptable to the Court.” 

A similar determination had been made in that case 
Judge Letts on June 15, 1948 following a hearing for 
award of alimony pendente lite. 
fact were as follows: 

“Plaintiff amply provided for her maintenance in tailing 
from safe deposit box, at the time of said parties separa 
tion, considerable sums of money belonging to defendan t 

“Although plaintiff admits that she took sums totalling 
32,000 or 33,000 the other evidence fairly shows that the 
amount taken was considerably in excess of the amount ad¬ 
mitted by plaintiff to have been taken by her, and, was at 
least twice the amount so indicated. 

“That unless said plaintiff has improvidently expended 
or lost said sum, she is in possession of funds of her hus¬ 
band far in excess of her requirements for maintenance 
pending final hearing. 

“That plaintiff’s endeavor to prove that such funds have 
been expended or lost by her is not acceptable to the Court. 
“Motion for maintenance pendente lite overruled.” 

The adjudication of two judges of this Court that 


by 
an 

Judge Lett’s finding^ of 
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plaintiff took and retained $60,000.00 belonging 
defendant must be taken into account in the event] 
any allowance of alimony to the plaintiff. 


to 

of 
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The record establishes that the property owned by the 
plaintiff consists of 6,000 shares of common stock of the 
United States Steel Corporation and the real property at 
14th and Thomas Circle in the District of Columbia. The 
current market value of the steel stock is approximately 
$30.00 per share, which gives the 6,000 shares a total value 
of approximately $180,000.00. Against this stock there is 
a loan of approximately $30,000.00, leaving a net value of 
said stock of approximately $150,000.00. 

Evidence has been adduced by both parties for the pur¬ 
pose of assisting the Court in arriving at a determination 
of the present fair market value of the real property owned 
by the Plaintiff—that is the building and the lot on which it 
stands at 1336 Massachusetts Avenue—on the corner of 
14th Street and Thomas Circle—100 feet fronting on 14th 
Street and approximately 24 feet on Massachusetts 

1627 Avenue. The assessed value, rentals, costs of main¬ 
tenance, taxes and other pertinent facts were shown 

by the evidence as well as evidence of recent sales of prop¬ 
erty in the vicinity and upon the basis of all the evidence 
qualified expert witnesses gave as their opinions of the pres¬ 
ent fair market value of the property in question. The 
Court concludes, upon full consideration of all the testi¬ 
mony, that the property has a present fair market value of 
$125,000.00. The value of the capital stock of the United 
States Steel Corporation and of the real estate at 14th and 
Thomas Circle therfore totals $275,000.00. Adding to this 
the sum of $60,000.00 of plaintiff’s money which defendant 
took from Plaintiff’s safe deposit box and retained, the 
total amount of plaintiff’s property, real and personal, is 
$335,000.00. 

There is testimony in the record of debts owned by defen¬ 
dant, much of which was before the Court in Civil Action 
1296-47 when that Court made its determination. There 
is also testimony by one doctor, as previously indicated 
herein, that a physical examination of defendant 

1628 shows an infiltration of defendant’s left lung. This 
Doctor testified that to his mind this is due to tuber- 
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culosis and that defendant’s condition calls for further ex¬ 
amination to determine defendant’s actual condition, and 
that possible hospitalization of defendant for a period of 3 
to 6 months may be called for. The Court has taken into 
account this testimony of debts and of the doctor’s opimon 
based on his examination of the defendant, along with all 
the other evidence in the record, in making his determina¬ 
tion. 

After considering the entire record, it seems to the Court 
just and proper that the defendant should receive from the 
plaintiff as alimony the sum of $60,000.00. This, together 
with the $60,000.00 of plaintiff’s money already taken land 
retained by defendant, amounts to $120,000.00 a sum w^iich 
is in excess of 35% of the total value of plaintiff’s property, 
as established by the record in this cause of action. 

Now, Therefore, the Court states as follows: 

In Civil Action No. 197-49 the petition of the plaintijjf is 
dismissed. 

Counsel for defendant in that cause of action will prepare 
findings of fact and conclusions of law and submit proper 
order in that cause. 

1629 In Civil Action No. 204-49 the plaintiff is granted 
an absolute divorce from defendant, and the plaintiff 
shall pay to the defendant the lump sum of $60,000.00 as 
permanent alimony. This lump sum of $60,000.00 toj be 
paid as permanent alimony shall be additional to and Ibe- 
yond the $60,000.00 taken from the joint safe deposit box 
by defendant and retained, as above mentioned, and the said 
$60,000.00 so taken from said safe deposit box and retained 
by defendant shall by virtue of the judgment of the Court 
in this action become and continue to be the property of jfche 
defendant solely. 

Counsel for the plaintiff in that action shall prepare find¬ 
ings of fact and conclusions of law, and submit proper order 
in said cause. 


Charles F. McLaughlix, 


March 3, 1950. 


Judge |. 


